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The Standard Oil Decision 


By tHE Epitor 


N United States v. E. C. Knight Co.,' 
Mr. Justice Harlan recognized, 
in a dissenting opinion prepared with 
much care, the propriety of a reasonable 
partial restraint of trade. It is common 
for judges who have rendered dissenting 
opinions to adapt their views in accord- 
ance with the prevailing authority and 
to recede from positions previously 
assumed. Such a practice, while it may 
have its drawbacks, undoubtedly makes 
for the unity and continuity of judicial 
interpretation. If Mr. Justice Harlan 
has partly modified his original views 
he has subjected himself to no reproach 
thereby. 

Chief Justice White, however, in the 
Standard Oil case, not yet reported, 
adheres, roughly speaking, to the general 
position taken in his dissenting opinion 
in United States v. Trans-Missouri 
Freight Association,’ in which, referring 
to the majority contention that the 
Sherman act embraced reasonable as 
well as unreasonable restraints of trade, 
he said that this construction would be 
“tantamount to an assertion that the 
act of Congress is itself unreasonable.” 

Chief Justice White’s opinion divides 
its attention between two main subjects 
of discussion, the conclusions reached 
with reference both to the law and to 


—_—. 
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the facts being equally important. In 
construing the law the Court reached 
a conservative result by emphasizing 
the principle that the statute must be 
interpreted in the light of reason. The 
decision may readily be misinterpreted 
by those who too readily jump to the 
conclusion that the Court has attached 
a meaning to the statute permitting 
combinations and contracts in reasonable 
restraint of trade. As a correct state- 
ment of the Court’s view of this im- 
portant phase of the subject calls for 
careful analysis, we shall revert to it 
later. The outcome of the new interpre- 
tation of the statute is practically, 
however, to confine its scope of applica- 
tion within bounds of reasonable modera- 
tion. The Court was very careful not 
to subject itself to the imputation, 
expressed in Mr. Justice Harlan’s dis- 
senting opinion, of an -attempt to 
frustrate the legislative will; it gave full 
effect to the prohibition of monopolistic 
contracts and combinations. At the 
same time its language was imbued 
with a sober purpose to safeguard the 
rights of combinations not to be treated 
as unlawful by reason of their mere 
bigness. 

The other effect of the decision is 
to include such acts as those specified 
in the bill of complaint as embraced 
in the definition of “unlawful mo- 
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nopoly.”” The Court did not discuss in 
detail the legal aspect of these various 
acts, but rested its conclusion on the 
broad ground that a power dangerous 
to the public welfare had been built up 
by other than normal methods of busi- 
ness competition. The ruling on the 
facts is evidently not less important 
than that on the statute itself. It is 
really a ruling on the law. The seem- 
ingly liberal attitude taken by the 
Court in saying that the prohibitions 
of the statute must be construed in 
the light of reason, tends to suggest 
that many monopolistic transactions 
may be lawful, but in the latter half 
of the opinion the considerations offered 
on the merits of the actual controversy 
have the effect of narrowing any such 
implied broad definition of lawful mo- 
nopoly. The unlawful acts of the 
appellant not being particularized, the 
basis of the opinion is that its general 
conduct has been unlawful. If such 
methods as those employed by the 
Standard Oil Company, in building up 
its vast power, are unlawfully monopo- 
listic purely with reference to their 
general character, without any examina- 
tion of the essential nature of unfair 
trade and of the rights of free compe- 
tition, something is subtracted from the 
liberal construction given to the statute. 
If the former part of the opinion affords 
any ground for supposing that a reason- 
able monoply may be lawful, the second 
part makes it clear that such a reason- 
able monoply must meet certain further 
tests to escape the ban of the statute. 
While the Court has provided a loophole 
by means of which certain great corpora- 
tions may escape prosecution, still the 
loophole is not so large as might appear 
at first glance. There will continue to 
exist a great many instances in which 
powerful corporations come perilously 
near the danger line and will be unable 
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to feel secure from prosecution for viola. 
tions of the act. 

It is important, however, to consider 
whether this decision can fairly he 
interpreted as setting up the principk 
that the Sherman act prohibits only 
unreasonable restraints of trade. A 
careful study of the opinion shows that 
it cannot receive that interpretation 
unqualifiedly. 

To read into the statute the word 
“‘unreasonable’’ would seem to have a 
different effect from that actually given 
by this decision. It would give the 
Court the power to determine whether 
given facts constitute an “‘unreasonable” 
restraint of trade or not. In reaching 
such a determination, the Court would 
be governed solely by its own views 
as to public policy and social justice. 
If it be contended that the Supreme 
Court has formulated certain rules 
relating to the test of reasonableness, 
by which it is bound, the obvious reply 
is that it may overrule its own decisions 
relating to such a test, in its effort to 
reach a fair and accurate interpretation 
of the statute, and that there can be no 
fixed rule of reasonableness which the 
Court, in its effort to be guided by the 
just demands of sound public policy, 
is not at liberty to cast aside whenever 
a better one may be substituted. 

But the decision took a somewhat 
different position. It did hold that the 
statute was to be read in the light of 
reason. The term ‘undue restraint” 
is freely used, and it is evident from the 
context that it is employed in a sense 
synonymous with ‘unreasonable re- 
straint.” The English case of Mogul 
Steamship Co. v. McGregor (A. C. 25) is 
referred to as showing reflexly the exact 
state of the law in England at the time 
the Sherman act was adopted, and as 
indicating the scope of the freedom to 
contract and ‘‘to exercise every reason- 
















able right thereto,” wholly apart “from 
the want of power in an individual to 
yoluntarily and unreasonably restrain 
his right to carry on his trade or business 
and outside of the want of right to 
restrain the free course of trade.’’ And 
in this country the law “followed the 
line of the law of England,”’ leading ‘‘as 
a matter of public policy to the prohibi- 
tion treating as illegal all contracts or 
acts which were unreasonably restric- 
tive of competitive conditions.” In 
the light of the law as it then existed, 
the Sherman act was drawn, evidencing 
the intent ‘“‘to protect [interstate or 
foreign] commerce from being restrained 
by methods, whether old or new, which 
would constitute an interference that 
is an undue restraint.’”’ The Court thus 

















ce. recognized the reasonableness test as 
m the one to be applied in construing the 
es 





Sherman act. 

Nevertheless, proceeding with the 
observation that some standard of 
judgment was required for the purpose 
of determining what constitutes a viola- 
tion of the act, the Court said: “It 
becomes obvious that the criterion to 
be resorted to in any given case for the 
purpose of ascertaining whether viola- 
tions of the section have been committed 
is the rule of the reason guided by the 
established law and by the plain duty 
to enforce the prohibition of the act 
and thus the public policy which its 
restrictions were obviously enacted to 
subserve.”” Furthermore, the statute 
was expressly designed ‘“‘to leave it 
to be determined by the light of reason 
guided by the principles of law and the 
duty to apply and enforce the public 
policy embodied in the statute, in every 
given case, whether any particular act 
or contract was within the contempla- 
tion of the statute.” 

Thus it is evident that the test applied 
by the Court is that of reasonableness 




















The Standard Oil Decision 





281 


guided by the established law and the 
duty to enforce the public policy under- 
lying the statute. And the implication 
seems to be that whether the established 
law relating to restraints of trade be 
reasonable or unreasonable, or the 
public policy underlying the statute be 
reasonable or unreasonable, are irrele- 
vant matters, as the application of 
the test is guided by the law and by the 
public policy sought to be enforced. 
That this inference is properly to be 
drawn seems deducible from the dictum 
that in deciding the previous cases 
arising under the Sherman act, the 
Court was not at liberty to substitute 
“a judicial appreciation of what the 
law ought to be for the plain judicial 
duty of enforcing the law as it was 
made.” It is likewise deducible from 
the remark that “in every case where it 
is claimed that an act or acts are in 
violation of the statute the rule of reason 
in the light of the principles of law and 
the public policy which the act embodies, 
must be made.” 

It seems to the writer that the Court 
thus subjected the reasonableness test 
to a very real qualification, for it 
pursued a line of thought which tends 
to stereotype the conception of legal 
reasonableness in the form which it 
possessed at the time of the passage of 
the act. Otherwise why need the Court 
have argued that the reasonableness 
test and that of direct or indirect 
restraint come to the same thing, and 
that the latter test is sound solely 
because in harmony with the principle 
adopted? 

The reasonableness test of a combina- 
tion alleged to be in restraint of trade 
thus being qualified, if this view of the 
decision is sound, by the state of the 
law not as it may be today but as it 
was at the time of the passage of the 
statute, it remains to be seen whether 
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this is the only important qualification 
of the test. It would appear that it is 
not, but that the Court is also bound 
to accept the public policy underlying 
the statute, and that a combination 
which viewed without reference to the 
act might be considered perfectly reason- 
able may, when the policy of the act is 
considered, have to be treated as un- 
reasonable in order to give due recogni- 
tion to the duty to enforce the statute. 

This last consideration, in fact, makes 
it easier to understand the readiness of 
the Court, in deciding upon the facts, 
to declare the Standard Oil Company 
an illegal combination. If the statute 
prohibits all acts clearly monopolistic, 
permitting no inquiry into their reason- 
ableness or unreasonableness, and leaves 
the reasonableness test applicable only 
within very narrow limits, to acts the 
monopolistic nature of which may be in 
doubt, and which do not clearly come 
under the ban of the statute, obviously 
the way is open for declaring unlawful 
any act showing an “intent and purpose 
to maintain the dominancy over the 
oil industry,”’ and ‘‘to drive others from 
the field and to exclude them from the 
right to trade and thus accomplish the 
mastery which was the end in view.” 

If the foregoing reasoning is sound, 
it was not necessary for the Court to 
say that the power of the monopoly had 
been built up otherwise than would have 
arisen “had normal methods been fol- 
lowed,” and that ‘‘new means of 
combination”’ were resorted to, ‘“‘wholly 
inconsistent with the theory that they 
were made with the single conception of 
' advancing the development of business 
power by usual methods.” In this 
view of the decision, all that was said 
about normal and usual methods not 
having been followed was mere obiter 
dicta. 

If, on the other hand, the decision 
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really turns on the abnormal methods 
pursued by the appellant, and the Cour 
treated these methods as unlawful be. 
cause unreasonable in themselves rather 
than because forbidden by the statute 
which it was its duty to enforce, the 
Court begged the question when jt 
assumed that the underselling of com. 
petitors and other devices to stifle 
competition are not the usual and normal 
methods of monopoly. It is also charge. 
able with vagueness in not making clear 
wherein the practices complained of 
are unreasonable. Consequently, if the 
scope of the statute is not rendered very 
broad by the determination to be bound 
by the legislative mandate, it is broad- 
ened by a vague, general notion of ab- 
normal and unreasonable monopolistic 
practices. In any event, the notion of 
reasonable and lawful monopoly is so 
narrowed that any great corporation 
dominating its market may have much 
to fear from the invocation of doctrines 
which leave little room for the application 
of the reasonableness test. 

It is somewhat surprising, therefore, 
that the decision has been treated in 
many quarters as erring on the side of 
undue leniency to the corporations, 
as it is merely an initial step in the 
direction of an unqualified test of reason- 
ableness, which may come to be more 
fully adopted in subsequent decisions, 
and as it apparently leaves any potent 
corporation which effectually dominates 
its market subject to the danger of 
prosecution. Any such _ corporation 
which seeks to avail itself of the defense 
that while it may have committed acts 
tending to stifle competition by unusual 
or abnormal methods, such methods have 
not been typical of its history, may 
readily find itself in the same position 
as the Standard Oil Company. 

The uneasiness which may later arise 
among some great corporations will 0 
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course be much less than that existing 
before the decision was rendered, and the 
legitimate business of the country may 
well have experienced a sense of com- 
parative relief. Such uneasiness as 
will continue to exist will come from 
the vagueness of the doctrine enun- 
cated rather than from any radical 
interpretation of the law. If the letter 
of the statute continues unchanged, 
much will depend upon the policy of 
the Administration. A ‘‘trust-busting”’ 
radical Administration can still find 
plenty of opportunity for prosecutions 
of corporations perilously near the 
border line of legitimate business but 
not clearly outside its bounds. The 
future course of judicial decision, how- 
ever, cannot fail to remove much of 
the vagueness to which we refer, 
and more specific definitions of the 
wrongdoing involved in abnormal 


and unusual methods of suppressing 
competition will doubtless be forth- 


coming. 

The decision, because of its very 
caution, can hardly satisfy partisans 
of the radical school, but whatever 
objection is raised, the objection that 
it shows an attempt to frustrate the will 
of Congress is of the flimsiest sort 
imaginable. The effect of the decision 
is to give the term ‘‘monopoly”’ a very 
broad scope, so as to embrace all the 
offenses which Congress can intelligently 
be supposed to have had in view. In 
fact not only does the Court free itself 
from any suspicion of a desire to inno- 
vate upon the statute, but it actually 
goes a long way toward perfunctorily 
and uncritically sustaining the legisla- 
tive policy of extirpation of monopoly. 
As to this point, however, it is Congress 
and not the Supreme Court which is to 
be found fault with. The Sherman law 
was actually based upon an economic 
theory which is being outgrown, and 
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it must naturally come about in the 
course of time that, if it remains upon 
our statute books, its purport will 
gradually be modified by judicial in- 
terpretation. But the Supreme Court 
cannot be reproached for its present 
attitude toward this statute. While 
it is true that the Court might have 
adopted a more liberal construction in 
the earlier cases arising under it, and the 
orderly development of this branch of 
the law would have been accelerated 
by such a procedure, still the decision 
in the present case, following the line of 
precedents which the Court had to 
consider, could not well have been dis- 
similar from that announced. 

The Court must defer to public 
opinion, and the public opinion of today, 
if not the enlightened public opinion, 
seems to favor the extirpation of mo- 
nopoly. It is difficult to lay this down 
as an incontestable fact, since public 
opinion is so variable, and new solutions 
of public questions have of late years 
been so rapidly popularized. It is 
safe, however, to assert that the trend 
of the times is in the direction of the 
regulation rather than the suppression 
of monopoly, and toward the prohibition 
not of the mere fact of combination 
but of business practices injurious to 
the public welfare which are found 
closely associated with monopoly. As 
soon as we have an adequate system of 
regulation of monopoly, and adequate 
legislation preserving the rights of free- 
dom of competition and prohibiting 
unfair trade in the broadest sense of 
the word, the Sherman act will have 
outgrown its usefulness. 

The futility of seeking to maintain 
freedom of competition by legislative 
and judicial action, when the forces 
of society are actively at work to unite 
rather than dissociate our large in- 
dustrial plants, must become more 
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apparent from year to year while the 
enforcement of the Sherman act goes 
on. The dissolution of the Standard 
Oil Company, in literal compliance 
with the terms of the decree, can have 
the effect of re-establishing no real 
freedom of competition. The law can- 
not itself create freedom of competition, 
which is an economic and not a legal 
status, without resorting to more drastic 
artifices than any yet employed. It 
is even possible that the conscientious 
enforcement by the Supreme Court of 
the remedies afforded by the Sherman 
act may have the result of showing more 
clearly than could be proved in any 
other way, the fruitless character of our 
anti-monopoly legislation. 

If the remedies now available must 


prove abortive and cannot accomplish 
what is aimed at, the demand for ap 
adequate statute and for adequate 
remedies must come to be recognized, 
As soon as Congress adopted a really 
sound anti-monopoly law, conserva. 
tively, comprehensively and effectively 
drawn, it could proceed much further 
in the direction of drastic relief without 
really departing from the path of safety, 
It is difficult to see how an effective 
remedy can be found until much heavier 
fines than any yet attempted are im- 
posed on corporations which have accu- 
mulated, by illegal means, property 
illegally in their possession and not to 
be considered enjoying the immunities 
and safeguards granted by the Con- 
stitution. 





Effective Government’ 


By Hon. Georce W. WIcKERSHAM 


ATTORNEY-GENERAL OF THE UNITED STATES 


R. CHAIRMAN and Gentlemen of 
the Daily Princetonian: — 


I assume that when you invited me 
to be your guest this evening you ex- 
pected me to talk to you about the rela- 
tions of college men to public questions. 
As one busied in the tremendously im- 
portant and equally absorbing business 
of government, I am greatly interested 
in meeting you who are coming out into 
the work-a-day world to assume your 
share of the duty and the privilege of 
making efficient the conduct of our 


1Written for delivery at the annual dinner of th® 
Daily Princetonian, at Princeton, N. J., May 1, 
1911. In his actual address, Mr. Wickersham fol- 
lowed more or less this text, but without having it 
before him and without adhering rigidly to it. — Ed. 


public affairs, municipal, state and na- 
tional. 

To be truly efficient, a government 
must be administered honestly and 
wisely. How these results shall be ac- 
complished, you and men like you should 
in large measure determine. If you do 
not play an important part in the solu- 
tion of this problem, then whatever pro- 
ficiency you may have attained here in 
your studies, whatever prowess you may 
have displayed in athletic sports, you 
will have failed to realize the highest 
aim of university education. 

I congratulate you on coming out 
into the world at this particular time 
in its history. Within your grasp is 
life, and life abundantly. In the words 
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of the Psalmist, your feet are planted 
inalarge room. The world is all before 
you, where to choose. When your 
fathers were graduated at the Univer- 
sity thirty odd years ago, the thoughts 
of the people were centred principally 
upon industrial and business activity. 
The railroads were opening up the great 
western country for development, min- 
ing and manufacture were being stimu- 
lated by new inventions and increased 
facilities of transportation, leading to 
cheapened production and improved 
product; and the rapid progress in facili- 
ties of inter-communication of thought 
was bringing the ends of the earth 
into closer touch with each other. The 
surplus population of Europe poured 
into our country, and brawny arms from 
many lands developed our mines and 
carried on the work of our factories. 
Plenty was scattered over a smiling land. 
The way was open for everyone. If the 
older communities were too crowded, 
there was room for all in the great West. 
Industry and enterprise and intelligence 
found ample scope, wealth was garnered 
in many fields. The power of co-opera- 
tion and organization in the conduct of 
business was applied during the past 
thirty years to an extent never before 
dreamed of. Men learned then how 
far-reaching a control over industry 
and commerce could be effected through 
organization. Commercial empires were 
formed. Great fortunes were amassed 
in the hands of a few, but prosperity 
came also to many. What wonder that 
materialism became rampant, and that 
the golden calf was erected for worship 
in the market places! 

But the vision of truth and justice 
has never wholly failed before the eyes 
of the American people, and in the full 
flush of their highest prosperity they 
heard the voice of the national con- 
science reminding them that Righteous- 
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ness alone exalteth a nation. In the 
period of their greatest material progress 
they paused to consider whether their 
institutions were securing justice be- 
tween man and man. 

The laws of state and nation alike 
during this period of great industrial 
progress were moulded to facilitate the 
conduct of business on a colossal scale. 
There was nothing more natural. They 
met the needs of the hour. True, they 
went beyond those needs, and, in so 
doing, they aroused the people to a 
recognition of the fact that they had 
gone too far. In the triumphal progress 
of expanding industry and accumulating 
wealth the rights of individuals and of 
classes of individuals who had but an 
humble share in it, were not always 
considered. Here and there occasional 
peaks of garnered riches rose high above 
the plain, and like the robber barons 
of the Rhineland, great masters of 
capital sat enthroned upon them. But 
their very height lifted them up where 
all men could see and begin to question 
how they came there, and whether it 
was for the common weal, that such 
inequalities of condition should exist. 

So today the great question confront- 
ing you as you enter upon the drama of 
matured life is to find the means of 
maintaining the true balance between 
the freedom which the individual citi- 
zen must enjoy in order that he may 
justly prosper, and the protection of 
the mass of the people from unjust 
discrimination in favor of the few. 

In a country whose government is 
based on manhood suffrage, any abuse 
can continue only until a majority of 
the people are convinced that it is 
wrong. Then there is bound to be a 
change. But whether or not the change 
proposed to remedy the evil is a wise 
one and will not result merely in jump- 
ing out of the frying pan into the fire, 
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depends upon whether or not the remedy 
is sufficiently discussed to be thoroughly 
understood. The first popular impulse 
to right a wrong often results in com- 
mitting another wrong. It is in putting 
clearly before the people the nature of 
civic ills and the character and effect 
of proposed remedies that men who have 
had the benefit of systematic university 
training may best justify their advan- 
tages. 

Public attention has been and is now 
focussed on these wrong tendencies. 
Recognizing the existence of evils, two 
classes of remedies are presented. One 
class deals with forms of government 
and new rules of conduct; another class 
addresses itself to a consideration of the 
character of the men who make our 
laws and carry on our public affairs. 
It is characteristic of our race that we 
are more prone, in the face of civic 
ills, to the making of new laws than 
to securing a better class of public ser- 
vants. We pass laws very much as the 
Chinese buy a paper prayer and hang 
it up to placate their gods. A common 
expression on many lips is ‘there ought 
to be a law about that.” We are in 
truth a law-ridden people; and this 
tendency is encouraged and stimulated 
by those who seek popular favor by 
pointing to easy remedies for obvious 
ills. Not satisfied with the ever swell- 
ing volume of statute laws, we are now 
urged to tinker with our Constitutions. 
There is nothing new in this kind of 
demagoguery. Mommsen, writing of 
the Rome of Cato’s time, says: — 


In reality these demagogues were the worst 
enemies of reform. While the reformers insisted 
above all things and in every direction on moral 
amendment, demagogism preferred to insist 
on the limitations of the powers of the govern- 
ment, and the extension of those of the bur- 
gesses. 


So in our own day there is much 


The Green Bag 


clamorous advocacy of measures ty 
limit the powers of those charged with 
the administration of our highly com. 
plicated government, and to increag 
the direct intervention of the public jp 
the conduct of its operations. 


The idea that a busy, prosperous, 
commercial people will, or can, make or 
administer laws better than representa. 
tives chosen from among the people 
for the purpose, is one that is almost 
as old as recorded history, and all re. 
corded history proves its fallacy. But 
it is said that in the workings of repre. 
sentative government representatives do 
not represent the people. I believe that 
to be a superficial comment. Represen- 
tatives have and, being human, always 
will, from time to time fail in their 
duty; but in the long run our represen- 
tative bodies must and do give expres 
sion to precisely what the matured 
thought of the majority of the people 
demands. They may not yield at once 
to a spasmodic and artificially stimv- 
lated emotion induced by one particular 
class of society for its own ends as against 
all other classes. God forbid that they 
should! But they are inevitably con- 


trolled by the deliberate thought-out } 


will of the people. Impatient reformers, 
desirous of securing the prestige of 
immediate success in the advocacy of 
their nostrums, may chafe at delays. 
But you who have had the advantage 
of learning the lessons of the past will, 
I am confident, lend your influence to 
the maintenance of a system of govern- 
ment which protects the legitimate in- 
terests of a commercial people from 
destruction by the sudden gusts of popu- 
lar passion. You will carefully examine 
existing laws and institutions before 
lending your aid to their overthrow. 
No system of law can be devised that 
will automatically work good. All laws 
must be administered by human agen- 
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cies. The best human agencies can only 
be secured by attaching confidence and 
honor and dignity to the office. A few 
laws easily understood are of more 
value than a thousand laws impossible 
of comprehension. Remember the ad- 
vice that Don Quixote gave to Sancho 
Panza for his guidance in the government 
of the island of Barateria: — 


Make not many proclamations; but those 
thou makest take care that they be good ones, 
and above all that they be observed and carried 
out; for proclamations that are not observed 
are the same as if they did not exist; nay, they 
encourage the idea that the prince who had the 
wisdom and authority to make them had not 
the power to enforce them; and laws thatthreaten 
and are not enforced come to be like the log, the 
king of the frogs, that frightened them at first, 
but that in time they despised and mounted 


upon. 

It will be many a day before our 
people as a body can lay aside their 
business occupations and meet in the 
marketplaces, like the Athenians, to 
debate on matters of public concern, 


of Leisler 
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and to enact into law or executive order 
the result of their deliberations. Indus- 
try and commerce will long continue to 
engross the attention of the majority. 
As education continues to be widespread, 
the people will continue to take an active, 
intelligent interest in public affairs. But 
the business of governing a highly com- 
plex modern civilization, to be con- 
ducted with the best results to the 
greatest number of the people, will 
always require the absolute devotion 
and entire attention of an increasing 
number of men. Temporary abuses may 
be corrected, but effective government 
cannot be conducted through the spas- 
modic intervention of popular uprisings. 
You cannot expect to secure competent 
men for the conduct of public affairs if 
they are to be commissioned as untrust- 
worthy, subjected to constant hackling 
and misrepresentation, and turned out 
branded as unfaithful servants at a 
moment’s notice for temporarily un- 
popular acts. 





The Trial of Leisler for High Treason 


By ArTHUR WAKELING 


[With appropriate exercises conducted by the United German Societies of New 
York, two oaks were planted in City Hall Park, New York City, on March 23, 1911, 
not far from the spot where Jacob Leisler was put to death on the charge of having 


usurped the powers of the British Governor. 
from Frankfort-am-Main, the native city of Leisler. 


The saplings were sent over as a gift 
Timeliness is therefore given to 


the following account of the trial of this brave and law-abiding man whose name has 


since been cleared of all disgrace. — Ed.) 


HE culmination of a period of New 
York history that for dramatic 
intrigue and sheer romance rivaled the 
most thrilling novel of Dumas, was 
fought out in a court room not far from 
Pine and Wall streets, in what is now 
the very centre of the New York law 
offices. 


On the 17th of March, 1691, New 
York resembled a warlike camp. Three 
hundred armed men under Jacob Leisler 
were holding the blockhouse and fort 
against five hundred ‘country soldiers,” 
two hundred regulars and other militia. 

The streets leading to the fort were 
blocked with infantry and cumbered 
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with artillery. Big guns were trained 
on the fort and a pitched battle seemed 
imminent. 

The dull, heavy atmosphere was rent 
by the detonation of a single shot. Who 
fired it was never determined. But a 
general engagement followed in which 
several men were killed and more 
wounded. 

Leisler, during the uncertain months 
in which William and Mary were settling 
themselves on the English throne in 
place of James II, had put himself at 
theZhead of the totally disorganized 
government of New York and by sheer 
force of his own personality had held 
the exciting and disrupting elements in 
hand pending the determination of his 
authority by the Crown. 

Finally the King appointed Col. Henry 
Sloughter Governor of New York. And 
it boded ill for Leisler that Major In- 
goldsby, the Governor’s subordinate, who 
had reached the colony before Sloughter 
himself, immediately invested Leisler’s 
own stronghold in an out and out siege. 

When Sloughter himself appeared in 
New York, Jacob Leisler immediately 
surrendered his authority as, indeed, 
he maintained he had always intended 
to do upon the arrival of a duly ac- 
credited representative of the King. 

He and his three hundred adherents 
laid down their arms and left the fort. 
This was followed by a scene of peculiar 
violence, according to an old account. 

“The men thus coming out in their 
side-arms were at once attacked by the 
out-standing crowd, scolded as being 
villains and traitors, and robbed of 
everything, and that with such fury as 
if they wanted to kill them, the officers 
meanwhile shouting and screaming — 
‘Rob them! Rob them, and take their 
guns away from these rascals; they will 
otherwise murder our wives and chil- 
dren! ...’ Commander Leisler was 
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immediately afterwards brought before 
the Governor who allowed (having spoken 
but a very few words to him) that he 
was spit in the face, and that he was 
robbed of his wig, sword and sash, and 
of a portion of his clothes which were 
torn from him, and that they abused 
him like raging furies, putting irons op 
his legs and throwing him into a dark 
hole underground full of stench and 
filth. His council and burghers were 
treated in the same way.” 

Highly colored and partisan this may 
be; but it conveys something of the 
spirit which put Leisler, who had 
struggled so hard to keep some vestige 
of government in the almost disrupted 
colony during the long months it seemed 
to have been entirely forgotten by the 
home authorities, on trial for his life, 
accused of high treason. 

The trial of Leisler and his companions 
was one of the most peculiar combina- 
tions of the just and the unjust, of the 
legal and the farcical, of the trivial and 
the tragic in recorded law cases. 

The grand jurors were sworn on 
March 31, 1691. They immediately 
brought two indictments against Leisler 
and his associates, Milborne, Delanoy, 
Gouverneur and Beekman. The first 
count was for treason and felony, men- 
tioning specifically the conflict on the 
17th of March. The second part of 
the indictment against these men was 
for murder and felony. A second group 
of Leislerians, Coerten, Williams, Ver- 
milye and Brasier, were indicted for 
treason alone. 

Immediately afterward Leisler was 
taken before a hostile court, presided 
over by Joseph Dudley, to stand trial 
for his life. Well realizing the nature 
of political trials and the determination 
of his enemies to secure his conviction 
at any cost, Leisler refused to acknowl- 
edge the jurisdiction of the court. 





The Trial of Leisler 


“Gentlemen,” he commenced, “I 
humbly conceive I am not holden to 
make my plea on the indictment until 
the power be determined whereby such 
things have been acted. My own power 
was valid until the arrival of Governor 
Sloughter, and he has proclaimed his 
power merely to govern — not to deter- 
mine concerning the power exercised by 
us before him.” 

He ended his desperate and hopeless 
argument against the right of the court 
to try him for treason with the words: — 

“The King would accuse me for 
giving away my right, and I cannot com- 
plain of an act of my own, for by plead- 
ing I empower the jury to make them 
judges of fact; and how can twelve men 
of one county judge the government of 
the whole province?” 

The Court, of course, immediately 
overruled Leisler’s objections and stated 
that what he had said amounted ‘“‘to 
no plea in law or fact.” 

A motion for judgment was made 

by the King’s counsel, but this was 
denied and the Court offered Leisler the 
privilege of having counsel. This was 
as unusual as it was puzzling. Prisoners 
accused of political crimes in England 
were allowed no counsel, nor could they 
compel the attendance of witnesses. 
Therefore this concession of the Court 
in¥the Leisler trial was entirely inex- 
plicable. 
The cases were rushed through, the 
ten prisoners each having a separate 
trial and being either acquitted or con- 
demned in thirteen half-day sessions. 
One after another Leisler’s associates 
were found guilty of treason or murder 
or else acquitted. 

A queer part of the proceeding was 
the acquittal of Leisler’s two chief sup- 
porters, Edsall and Delanoy, when 
coupled with the fact that these two 
men had considerably more wealth than 
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their fellow-prisoners. In fact, there 
was no little indication that Governor 
Sloughter could be bribed even in so 
serious a matter as a state trial for 
high treason. 

Leisler persisted in refusing to plead 
guilty or not guilty. He was put in 
irons in the court room and remanded 
to await his trial. 

The case was reached for its final 
determination on April 17. A_ few 
months before Leisler had been the 
supreme power in the colony. Of his 
own authority he had summoned a con- 
gress of representatives of New York, 
Massachusetts, Plymouth, Connecticut 
and Maryland —a forerunner of the 
Continental Congress. 

The court cryer called loudly for 
silence; the justices filed solemnly to 
their places; and a tense, strained still- 
ness rested over the court room. The 
attorney for Leisler, Mr. Tudor, was 
sitting near the prisoners; but there was 
nothing to suggest the possibility of a 
defense. 

The King’s counsel arose. 

“Tf it please your honors, I move that 
judgment be passed upon the prisoners 
at the bar, accused according to all due 
form of law, of the crimes of high 
treason, felony and murder.” 

“Have you anything to say,” de- 
manded Dudley, addressing Leisler and 
Milborne, “why the sentence of death 
should not pass upon you?” 

Leisler, the man who had held firm 
the governmental authority in New 
York when it seemed most on the point 
of collapsing, arose slowly and faced the 
chief justice. 

“We conceive, your Honor,” he said, 
speaking with measured emphasis and 
significant intensity, “that until the 
King determine the power by which we 
acted, we will not answer!’’ 

Sentence of death was passed upon 











290 


them, and it was ordered in the words 
of the old record that they be “carried 
to the place from whence they came 
and from thence to the place of execu- 
tion, that they be severally hanged by 
the neck and, being alive, their bodies 
be cut down to the earth, that their 
bowels be taken out and, they being 
alive, burnt before their faces, that their 
heads shall be severed from their bodies 
and their bodies cut into four parts 
which shall be disposed of as their 
Majesties shall assign.”’ 

Hanged, beheaded, drawn and quar- 
tered — that was the sentence passed 
in the sombre court room of the colonial 
city hail. It was the punishment for 
high treason. 

There had been no evidence intro- 
duced, no witnesses, no defense in the 
case of Leisler and Milborne. Even 
Sloughter, mercenary and heartless as 
he was, seemed appalled by the severity 
of the sentence. He at first refused to 
sign the death-warrant for the two 
leaders; he took under consideration 
the pardoning of the other prisoners; 
and he allowed an appeal to be made 
to the Crown. 

Tradition says that the enemies of 
Leisler, Bayard, Nicolls, Van Cortlandt, 
Philipse and Minvielle, all of whom were 
members of the Governor’s council, 
planned a sumptuous banquet for Slough- 
ter. Here he was dutifully plied with 
wine until he was in that pliant state of 
drivelling good nature that allowed them 
to cajole him into signing the death- 
warrant. 

At any rate, on the evening of Thurs- 
day, May 14, Governor Sloughter affixed 
his signature to the death-warrant. He 
softened the terrible sentence in one 
respect, crossing out the clause relating 
to the condemned being drawn and 
quartered. 

So brutal and heartless were Leisler’s 
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enemies that they dispatched Domi 
Selyns, before the ink had dried on the 
death-warrant, to inform the prisoney 
of their speedy execution. The prisoner 
were at supper when the messe 
entered and in a diabolically ingenioy 
manner made the ill news seem worg 
than it was. 

“I have come to bring you good 
news, gentlemen!”’ he announced, as the 
two condemned men started to thei 
feet with exclamations of surprise. ‘Not 
all of you are to die. But Commande 
Leisler and Secretary Milborne, yoy 
both are to die next Saturday, and yoy 
have to prepare yourselves thereto.” 

The gallows were erected on Leisler's 
own property, within sight of his coun- 
try home. The spot was later to be 
come Frankfort street, named for the 
birthplace of the man who was executed 
there. It is now known as “‘Newspaper 
Alley,”” and is crowded between the 
great newspaper buildings of Park Row, 

The 16th of May was a wet, dreary, 
foreboding day. The driving rain soaked 
the gaunt bare timbers of the scaffold 
and wet the crowd that gathered in the 
open around. 

The essential tragedy of it all to 
Leisler was the fact that his son-in-law 
was to die with him. But ‘nothing in 
the bearing of either of them suggested 
one thought of weakness or of fear. 

“What I have done,” said Leisler 
earnestly, “has been but in the service 
of my King and Queen, for the Protestant 
cause, and for the good of my country 
—and for this I must die. Some 
errors I have committed; for these I ask 
pardon. I forgive my enemies as I hope 
to be forgiven, and I entreat my chil- 
dren to do the same.” 

Just back of what is the Tribune 
Building today, the two men, who had 
been the leaders in one of the most 
peculiarly uncertain and precarious 
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of New York history, were 

buried. Leisler had called the first con- 

of colonies, and he had gained 

the first victory of democracy in New 
York. 

By act of Parliament obtained by 
Leisler’s son in 1698, the judgments of 
the New York courts were can- 
cled, Leisler’s action throughout his 
leadership was completely exonerated 
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and his memory was freed from all 
stigma. 

Three years later, in the very City 
Hall in which they had been con- 
demned, the bodies of Leisler and Mil- 
borne, taken up from their resting-place, 
were laid in state. With full and im- 
pressive ceremony they were again buried 
— these men who had lived a life of 
romance and who had died as traitors. 





The Act Codifying the Laws Relating to the 
Federal Judiciary 


N outline of the important act of 

March 3, 1911, codifying the 

laws relating to the federal judiciary 

and abolishing the Circuit Courts of the 

United States, is given by William H. 

Loyd in the University of Pennsylvania 
Low Review.* 

“The principal results accomplished 
by the new code are a systematic re- 
statement of the laws relating to federal 
court practice and the administrative 
machinery of the courts; the abolition 
of the Circuit Courts; and a re-distribu- 
tion of jurisdiction, original and appel- 
late, between the remaining courts. The 
Court of Customs Appeals and the 
Commerce Court are also welded into 
the system. To describe adequately 
the technical features of the code would 
require a discussion of many acts and 
decisions and will no doubt occupy the 
attention of text writers on federal prac- 
tice for some time to come. . . . 

“The United States is divided into 
seventy-seven judicial districts, each 
state comprising one district at least. 
In some states there is more than one 

The Federal Courts: A Brief Outline of their 
Organization and Jurisdiction under the new 


“Judicial Code.” 59 Univ. of Pa. L. Rev. 454 
(Apr.). 


district, in New York and Texas, four; 
in other states there are two districts 
with but one judge, as in South Caro- 
lina; in still other districts there are 
additional judges; in the southern dis- 
trict of New York, four, the maximum 
number. There is no uniformity in this 
matter. The salary of the district judges 
is six thousand dollars a year. When a 
district judge is prevented from holding 
court by any disability, the circuit judge, 
or, in his absence, the circuit justice, 
may appoint another district judge in 
the same circuit to hold court, or, if for 
sufficient reason that is impracticable, 
the chief justice of the United States 
may designate the judge of a district 
in another circuit to discharge the duties 
of the judge so disabled. Special assign- 
ments may be made also to meet an 
accumulation of business, and, when the 
public interests require, the senior cir- 
cuit judge, the circuit justice or the 
chief justice may appoint a circuit judge 
to hold the district court. The district 
courts have original jurisdiction as fol- 
lows: — 

1. Of all suits of a civil nature, at common 
law or in equity, brought by the United States, 


or by any officer thereof authorized by law to 
sue, or between citizens of the same state claim- 
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ing lands under grants from different states; 
or where the matter in controversy exceeds, 
exclusive of interest and costs, the sum or value 
of three thousand dollars, and (a) arises under the 
Constitution or laws of the United States, or 
treaties made, or which shall be made, under their 
authority, or (6) is between citizens of different 
states, or (c) is between citizens of a state and 
foreign states, citizens or subjects. 

2. Of all crimes and offenses cognizable under 
authority of the United States. 

8. Civil causes of admiralty and maritime 
jurisdiction, saving to suitors in all cases the 
right of a common law remedy where the com- 
mon law is competent to give it; of all seizures 
on land or waters not within admiralty and 
maritime jurisdiction; of all prizes brought into 
the United States; and of all proceedings for the 
condemnation of property taken as prize. 


4. Suits arising under any law relating to 
the slave trade. 

5. Cases arising under any law providing for 
internal revenue, or from revenue from imports 
or tonnage, except where jurisdiction has been 
conferred on the Court of Customs Appeals. 

6. Cases arising under the postal laws. 

7. Suits at law or in equity arising under the 
patent, the copyright and the trademark laws. 

8. Suits and proceedings arising under any 
law regulating commerce, except those suits and 
proceedings exclusive jurisdiction of which has 
been conferred upon the Commerce Court. 

9. Suits and proceedings for the enforcement 
of penalties and forfeitures under laws of the 
United States. 


10. Suits by assignee of debentures for draw- 
back of duties. 


11. Suits by any person to recover damages 
for injuries to person or property on account of 
acts done under laws of the United States for 
the protection or collection of the revenue, or to 
enforce the right of citizens to vote. 


12, 13, 14, 15. Certain suits to enforce the 
civil rights acts and the fifteenth amendment 
to the Constitution. 


16. Cases commenced by the United States 
or by direction of any officer thereof against 
national banking associations and for winding 
up the affairs of any such bank, and suits by 
national banks in the district for which the court 
is held to enjoin action by the Comptroller of the 
Currency or a receiver. For the purpose of all 
other suits national banks are deemed citizens 
of the states in which they are located. 
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17. Suits brought by an alien for a tort only, 
in violation of the laws of nations or of a treaty 
of the United States. 

18. Suits against consuls and vice consuls, 

19. All matters and proceedings in bank. 
ruptcy. 

20. Claims against the United States, ng 
exceeding ten thousand dollars, founded upon the 
Constitution, laws or any regulation of an execy. 
tive department, or upon a contract express or 
implied with the government, or for damages, 
liquidated or unliquidated, in cases not sounding 
in tort, in respect to which the party would fk 
entitled to redress if the United States were 
suable. 

21. Proceedings by injunction to restrain the 
unlawful enclosure of public lands. 


22. Suits arising under any law regulating 
the immigration of aliens, or under the contract 
labor laws. 


23. Suits and proceedings arising under any 
law to protect trade and commerce against 
restraints and monopolies. 

24. Suits involving rights to Indian allot- 
ments of land. 


25. Suits for partition of land where the 
United States is a tenant in common or joint 
tenant.... 


“There are nine judicial circuits of 
the United States, each including specific 
districts, thus, the second circuit includes 
the districts of Vermont, Connecticut 
and New York, the third circuit, the 
districts of Pennsylvania, New Jersey 
and Delaware. In each circuit is a 
Circuit Court of Appeals consisting, 
normally, of three judges, of whom two 
constitute a quorum. Each judge shall 
receive a salary of seven thousand 
dollars and must reside within his cir- 
cuit. The Chief Justice and Associate 
Justices of the Supreme Court of the 
United States are allotted among the 
circuits by order of the court, but tem- 
porary assignments may be made by the 
Chief Justice. ... 

“The Circuit Courts of Appeals shall 
exercise appellate jurisdiction to review 
final decisions in the District Courts in 
all cases other than those in which 
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appeals and writs of error may be taken 
direct to the Supreme Court; and, ex- 
cept as provided in sections 239 and 240 
of the code, the judgments and decrees 
of the Circuit Courts of Appeals shall 
be final in all cases in which the juris- 
diction is dependent entirely upon the 
opposite parties to the suit or contro- 
versy being aliens and citizens of the 
United States, or citizens of different 
states; also in all cases arising under 
the patent laws, copyright laws, revenue 
laws, criminal laws and in admiralty 
cases. 

“Appeals may be taken to the Cir- 
cuit Courts of Appeals from orders or 
decrees of a District Court granting, 
continuing, refusing, dissolving or 
refusing to dissolve an injunction, or 
appointing a receiver in equity proceed- 
ings, notwithstanding an appeal in such 
case might, upon final decree, be taken 
directly to the Supreme Court. The 
Circuit Courts of Appeals have also the 
appellate and supervisory jurisdiction 
conferred by the bankruptcy act and 
its amendments.” 

After describing the Court of Claims 
and the Court of Customs Appeals and 
their jurisdiction, Mr. Loyd thus sum- 
marizes the jurisdiction of the Commerce 
Court : — 

“The Commerce Court has jurisdic- 
tion over all cases of the following kinds: 
(1) All cases for the enforcement, other- 
wise than by adjudication and collection 
of a forfeiture or penalty or by infliction 
of criminal punishment, of any order of 
the Interstate Commerce Commission 
other than for the payment of money. 
(2) Cases brought to enjoin, set aside, 
annul or suspend in whole or in part any 
order of the Interstate Commerce Com- 
mission. (3) Cases authorized to be main- 
tained in the circuit courts by section 3 
of the Act of February 19, 1903, regu- 
lating commerce with foreign nations 
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and among the states. (4) All such 
mandamus proceedings as are authorized 
to be maintained by the circuit courts 
under section 20 or 23 of the Act of 
February 4, 1887, regulating commerce. 

“The jurisdiction of the Commerce 
Court over cases of the foregoing classes 
is exclusive. Suits to enjoin, set aside 
or suspend an order of the Interstate 
Commerce Commission shall be brought 
in the Commerce Court against the 
United States and the Attorney-General 
shall have charge of the interests of the 
government: but the Commission and 
any party in interest to the proceeding 
before the Commission may appear of 
their own motion, and as of right, and 
be represented by counsel. 

“A final judgment or decree of the 
Commerce Court may be reviewed by 
the Supreme Court if an appeal is taken 
within sixty days of final judgment. 
Appeals shall not supersede or stay 
judgment of the Commerce Court unless 
the Supreme Court, or a justice thereof, 
shall so direct and the appellant gives 
bond in such amount as shall be re- 
quired. Appeals may also be taken to 
the Supreme Court from interlocutory 
decrees of the Commerce Court, grant- 
ing or continuing injunctions restrain- 
ing the enforcement of orders of the In- 
terstate Commerce Commission. These 
appeals are given priority in hearing over 
all other causes in the Supreme Court 
except criminal cases.” 

The powers of the Supreme Court are 
thus stated : — 

“The Supreme Court has exclusive 
jurisdiction of all controversies of a civil 
nature where a state is a party, except 
between a state and its citizens, or 
between a state and citizens of other 
states, or aliens, in which latter cases it 
shall have original, but not exclusive, 
jurisdiction. And it has exclusively all 
such jurisdiction of suits or proceedings 
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against Ambassadors or other public 
ministers, or their domestics or domestic 
servants, as a court of law can have 
consistently with the law of nations; and 
original, but not exclusive, jurisdiction 
of all suits brought by ambassadors, or 
other public ministers, or in which a 
consul or vice consul is a party. 

“The Supreme Court has power to 
issue writs of prohibition to district 
courts in admiralty cases, and writs of 
mandamus in cases warranted by the 
principles and usages of law, to courts 
appointed under authority of the United 
States, or to persons holding office under 
authority of the United States, where a 
state or an ambassador or other public 
minister or consul or vice consul is a 
party. 

“The Supreme Court has authority to 
review on writ of error the final judg- 
ment or decree in any suit in the highest 
court of a state in which a decision in 
the suit could be had, where is drawn 
in question the validity of a treaty or 
statute or an authority exercised under 
the United States, and the decision is 
against their validity; or where is drawn 
in question the validity of a statute of, 
or an authority exercised under any 
state, on the ground of their being 
repugnant to the Constitution, treaties 
or laws of the United States, and the 
decision is in favor of their validity; or 
where any title, right, privilege or im- 
munity is claimed under the Constitu- 
tion, or any treaty or statute of, or 
commission held or authority exercised 
under the United States and the deci- 
sion is against such right. The Supreme 
Court may reverse, modify or affirm the 
judgment or decree, and may at their 
discretion award execution or remand 
the same to the court from which the 
case was removed. 

“Appeals and writs of error may be 
taken from a District Court direct to 
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the Supreme Court in the following 
cases: . 

“In any case in which the jurisdictiog 
of the court is in issue, in which case the 
question of jurisdiction alone shall fy 
certified to the.Supreme Court for deg. 
sion; 

“From the final sentences and decres 
in prize cases; 

“In any case that involves the cop. 
struction or application of the Const. 
tution of the United States; 

“In any case in which the constitu. 
tionality of any law of the United States, 
or the validity or construction of any 
treaty made under its authority is drawn 
in question; 

“And in any case in which the Consti- 
tution or law of a state is claimed to bk 
in contravention of the Constitution of 
the United States. 


“In cases within the appellate juris. 
diction of a circuit court of appeals, that 
court may certify to the Supreme Court 
questions of law upon which it desires 
instruction, and, in any case, civil or 
criminal, in which the jurisdiction of a 
circuit court of appeals is made final, the 
Supreme Court may, by certiorari or 
otherwise, cause the case to be certified 
to it for review. In any case where the 
judgment of a circuit court of appeals 
is not made final, there is a right of 
appeal to the Supreme Court where the 
matter in controversy exceeds one thou- 
sand dollars.” 

“It augurs well for the future that we 
have at present in our national legisla 
ture some members who are willing to 
devote their time to the orderly arrange- 
ment and unification of the statute law. 
Excepting, however, the abolition of the 
Circuit Court, the code cannot be said 
to include any radical departures from 
the existing system. Law is still law; 
and equity is still the equity of Lord 
Eldon’s day. It would be unjust to the 
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codifiers to blame them for refraining 
from attempting reforms that might have 
aroused a spirit of controversy and have 
i ized their whole work; neither 
must they be blamed if some expecta- 
tions are disappointed and proceedings 
are still technical, slow and expensive. 
The distinctive feature of Federal Pro- 
cedure, the complete separation of law 
from equity, is archaic; and chancery 
practice, with its expensive references, a 
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luxury for the rich or the insolvent. 
But many of our most distinguished 
lawyers and jurists, whether from rea- 
sons of sentiment or from solid conviction 
it is difficult to ascertain, prefer, it 
would seem, to practice as their fathers 
did one hundred years ago, ignoring 
what has been accomplished by Lord 
Eldon’s successors in the chancellor- 
ship, through the Judicature Act of 
1873.” 





The Commission on 


HE Conference of Commissioners 

on Uniform State Laws is appar- 

ently disposed to yield to the demand 

that it take up the subjects of model 

Child Labor and Workmen’s Compen- 

sation acts. Of this action Col. Nathan 
W. MacChesney says: — * 

“There was an attack made on the 
floor of the Conference at the last meet- 
ing against the consideration of either 
of these topics, on the ground that it 
represented a departure of the Confer- 
ence from the field of uniformity of 
state laws to that of reform, and that if 
they were taken up the Conference would 
lose sight of its real object, the correct- 
ing of the differences between laws 
which have already been passed and 
tried in the various jurisdictions. How- 
ever, the pressure is so strong for the 
consideration of these topics that I 
doubt if such a protest will have any 
weight.” 

If the only function of the Conference 
were to pare away the differences be- 
tween state laws and to secure unity by 
confining its attention to topics the doc- 
trines of which are widely settled, it 

‘Uniform State Laws. A paper read before the 
Law Club of Chicago, and at the College of Law, 


University of Illinois. By Nathan William Mac- 
Chesney. 5 Illinois Law Review 521 (Apr.). 
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would soon lose all its vitality as a 
powerful agency at work for uniformity 
in legislation. Obviously it should seek 
to promote its own effectiveness by every 
means in its power. 

The attitude which conceives the Con- 
ference as holding aloof from every 
project which involves reform of the 
law is really a false one, inasmuch as the 
law is a progressive science, and uniform 
statutes cannot possibly answer to the 
requirements of model laws, or have 
a favorable chance of being generally 
adopted, if they are drawn upon a 
theory of the stability of law and society. 

The Conference should not be viewed 
simply as a body which may be called 
upon to thresh out new schemes of legis- 
lation. It is in no sense equipped for 
propagandic work. When, however, it 
becomes unmistakably evident that 
there is to be a large amount of state 
legislation on some new subject, such as 
workmen’s compensation, for instance, 
the Conference should be ready to place 
its ability at the service of the com- 
munity, and to aid states only too will- 
ing to agree to some sound uniform 
program, before they have enacted legis- 
lation which may prove permanently 
injurious to the cause of uniformity. 
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For these reasons we would like to see 
the Conference shrink from no under- 
taking, however formidable, which is 
closely allied to the movement for uni- 
formity of legislation, and there is really 
no reason why it should not distribute 
its labors over a broader field, and exer- 
cise a greater influence in shaping state 
legislation, than it has thus far. 

A history of the useful work of the 
Conference is given in Col. MacChes- 
ney’s interesting paper, the material of 
which we will endeavor to condense for 
our readers. The methods of the Con- 
ference have rendered it, as he says, an 
ideal legislative body: — 

“The Annual Conference of Commis- 
sioners has from almost the beginning 
pursued a uniform plan of work. A 
resolution has been introduced in the 
conference providing for the appoint- 
ment of a committee to report upon the 
advisability of taking up some specific 
topic. Such committee has then made 
a report to the conference, sometimes 
with a preliminary draft of a bill at- 
tached. An expert draughtsman is then 
usually retained, one who has a wide 
knowledge of the existing law on the 
subject, and the decisions thereon in this 
country and abroad, together with a 
knowledge of the history of the prin- 
ciples and doctrines involved. After a 
draft has been prepared by someone so 
equipped, in conjunction with a com- 
mittee, it is usually sent out to the com- 
missioners as the first tentative draft, 
and discussed at the next annual meet- 
ing, section by section. It has then been 
universally re-committed, and there have 
usually been three or four tentative 
drafts before final adoption. The final 
vote on an act is always taken by states, 
and though the meeting at Chattanooga 

in August was the twentieth Annual 
Conference, no act has been finally 
approved which has not received the 
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unanimous vote of all the states repre. 
sented. This requires painstaking work 
of the most exhaustive kind, and it has 
never been my pleasure to be associated 
with a body of men who have given such 
careful and conscientious attention to 
the subjects before them as the Annual 
Conference of Commissioners on Uni- 
form State Laws. It is an ideal legis. 
lative body, the equal of which it would 
be hard to find in this country, and its 
work more nearly approaches the work 
of the Public Commissions abroad than 
anything that we have so far developed 
in this country.” 

The Negotiable Instruments At, 
drafted by John J. Crawford, Esq., of 
the New York bar in 1895, is now the 
law in thirty-eight states. 

The Warehouse Receipts Act, drafted 
by Professor Samuel Williston and Barry 
Mohum, Esq., has been enacted in 
eighteen states. ‘“‘The passage of this 
act in the various states is already bring- 
ing about such a condition that the 
warehouse receipts are received prac- 
tically as negotiable paper with very 
beneficial results, enabling the manu- 
facturers and producers in slack times 
to continue to operate their plants, thus 
maintaining at the proper degree of eff- 
ciency machinery and equipment which 
otherwise would have to stand idle, with 
great resultant benefit to the commun- 
ity in which the factories are located and 
to the labor which is employed.” 

The Uniform Sales Act, drafted by 
Professor Williston, has been passed in 
eight states. 

The Uniform Partnership Act, drafted 
by the late James Barr Ames, was fe- 
committed in 1909, at his request, for 
further consideration. Since his death 
Dean William Draper Lewis and James 
B. Lichtenberger have been at work on 
the draft. They “have now proposed 
two tentative drafts, one based on the 
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collective or aggregate theory of part- 
nership, the theory on which the Eng- 
lish act is based, and the other on the 
entity or legal person theory of 
partnership, the theory on which the 
Conference authorized Dean Ames to pro- 
ceed.” Those drafts will be considered 
at the next conference. 

The Uniform Certificates of Stock 
Act, drafted by Professor Williston, and 
finally approved in 1909, has been passed 
in Maryland and Massachusetts. Col. 
MacChesney disapproves of one section 
as giving full negotiability to certificates 
of stock, “‘going beyond the existing law, 
as under it a thief can convey title, even 
though the unauthorized dealing with 
the endorsed certificate was in no sense 
due to the owner’s negligence. While 
this is an entirely proper and safe 
enough rule for short-time paper, such 
as promissory notes, bills of lading, 
warehouse receipts, etc., I do not regard 
it as a desirable one when applied to 
certificates of stock.” 

The Uniform Bills of Lading Act, 
drafted by Professor Williston, and ap- 
proved in 1909, ‘is perhaps one of the 
most important that has ever been given 
consideration by the Commissioners, and 
it is absolutely essential that there 
should be general agreement upon the 
subject. It is believed bills of lading, 
which are used so largely as mediums 
of exchange or substitutes for money, 
above all other forms of commercial 
paper should be given the fullest nego- 
tiability possible, as has been done in 
this act, and that no modification of 
the act should be made which shall 
impair its efficiency in this respect.” 

A Uniform Food and Drugs Act has 
been urged upon the Conference for 
consideration, but the Conference recom- 
mends merely that state laws on this 
subject be practically uniform with the 
federal law. 
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A short Uniform Act on the Uniform- 
ity of Execution of Wills was adopted 
by the Conference in 1892 and re- 
endorsed in 1910. 

A short Uniform Act relative to the 
probate in any one state of foreign wills 
was adopted in 1892, being again con- 
sidered and referred back to committee 
for redrafting in 1910. 

The Uniform Divorce Act “‘is believed 
to be as near an ideal act on the sub- 
ject as can be framed at the present 
time.” It provides six causes for divorce: 
adultery; bigamy; conviction of certain 
crimes; extreme cruelty; wilful deser- 
tion for two years; habitual drunkenness 
for two years. ‘As has been pointed 
out, however, the desirability of the law 
depends, not upon its number of causes, 
but upon its jurisdictional features, and 
if these could be adopted, much of the 
scandal attendant upon present divorce 
decrees would be done away with.” 

The Family Desertion and Non-Sup- 
port Act proceeds on the theory that the 
offense should be treated as a crime. 
“At present it is not an extraditable 
offense in Iowa, Minnesota, Nevada, 
Oregon, Tennessee and Texas.” 

The Act on Marriages and Licenses 
to Marry, which approaches the problem 
of divorce from the marriage standpoint, 
“throws safeguards around the forming 
of the marriage contract, and the com- 
mon law marriage is abolished, a step 
which Illinois took in 1905. Most of 
the discussion in the Conference during 
the first two sessions which considered the 
proposed act centered on the aboli- 
tion of the common law marriage, and 
only at the Conference last year was 
that principle adopted, and then by a 
close vote, practically every Southern 
state voting against its abolition, largely, 
presumably, because of the negro prob- 
lem in those states.” 

The Uniform Incorporation Act, upon 
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which “there will probably be several 
years of discussion before final agree- 
ment is reached,” had its origin in a 
tentative draft presented by Charles 
Thaddeus Terry, Esq., in 1909. This 
act is now in charge of a committee of 
which Hon. John C. Richberg of Chicago, 
Chairman of the Illinois Commission, is 
chairman, and to whose indefatigable 
efforts much of the practical progress 
made in this field has been due. The 
discussion of the act was not completed 
at the last annual meeting, as all the 
sections were not reached for discussion, 
and the entire subject was re-committed 
to the committee, with instructions to 
report at the next annual meeting. 

Col. MacChesney is of the belief that 
the Conference will leave the work of 
drawing acts relating to criminal law 
and procedure to the American Insti- 
tute of Criminal Law and Criminology. 
He offers the following summary of the 
record of the Conference thus far: — 

“I. The National Conference of Com- 


missioners on Uniform State Laws is 
filling a useful and necessary legislative 
function in an admirable manner. 
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That the bar of the country 
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owes it as a professional duty to calj 
attention to the work of the Conference 
wherever possible, and secure the sup. 
port of commercial and other interests 
which may lead to the adoption of the 
acts. 

“III. That the Illinois Commissioner 
on Uniform State Laws are entitled t 
the professional support of their brethren 
in the work which they are undertaking, 
without compensation, to forward this 
great movement. 

“TV. That the IIlinois legislature 
should make an appropriation adequate 
to enable the Illinois Commission to send 
out properly annotated editions of these 
acts to the bar of this state, or provide 
for their printing as public documents, 
as is done in many of the other states 
of the Union. 

“V. That in view of the methods 
pursued, the character of the work 
accomplished, and what has been under- 
taken, not only the National Confer. 
ence of Commissioners, but the Illinois 
Commission itself, is entitled, in its 
efforts to secure the’ passage of these 
acts in this state, to the hearty support 
of the members of our profession.” 


The Points 


By Avsert B. CHANDLER 


Or THE St. Louis Bar 


EAR the lawyers with their points, 
Doubtful points; 
What a world of litigants their wrangling disappoints! 
In the changing day and night, 
Through whiles of grim delight, 
And more in sorry plight, 
While the scales of Justice tip, up or down, 
Without heed! 
In the courts — 
What a wealth of happiness their turbulence unjoints; 
Appealing higher, higher, higher, 
With a desperate desire 
To prevail. 
New points in lieu of old 
Better taken, one is told, 
In a clamorous appealing to the wisdom of the gown, 
In a mad expostulation with the conscience of the gown, 
When judges cannot hear and will not read; 
While the purse-string only knows 
By the hitching, 
And the twitching, 
How the fortune ebbs and flows 
Without fail, 
From the bosom of the palpitating client, 
Becoming less and less reliant 
In the points, points, points, 
In the seeming subtle points, 
In the points, points, points, 
In the ringing of the changes on the points. 















T MAY have been chance, or Dame 

Fortune, or plainly and simply 
my usual good luck, which some years 
ago, during the course of a winter 
spent in Geneva, led me to frequent 
the microscopic secondhand book-stores 
which line the narrow and precipitous 
streets in the old quarter of the city, 
in the shadow of St, Pierre. 

These little shops, many of which 
occupy the basements of what were at 
one time the residences of the most 
aristocratic families, all retain a certain 
unique and characteristic atmosphere, 
which seems to make the dead past 
live again within their doors. Much of 
their store of soiled and musty volumes 
and dingy engravings may at first sight 
appear trash; but there is gold in the 
dross for the finding, and what appears 
worthless to one may prove a very 
treasure trove to another. The great 
age of many of the books, while nothing 
uncommon in one of the oldest of Euro- 
pean cities, may well fascinate the 
visitor from a land where the early 
fifties indicates a respectable antiquity, 
and where national history has been 
written largely in a single century. 

While fingering over a pile of old 
leather bound books, all somewhat the 
worse for wear, I came across one little 
brown volume, rich in red and gold, 
which bore the impressive title, ‘“‘His- 
toire Générale des Voyages.”’ It was 
one of a number comprised in the same 
series and was printed in the old French 
of the middle eighteenth century, with 
its quaint long stemmed s’s and rounded 
verbs. The leather cover was chafed 
and rubbed as if by constant handling, 
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while sundry gouges on the smooth and 

polished surfaces testified to the care. 
less finger nails of a past generation, 
On the inside, after a long and minutely 
subdivided title in which the merits of 
the work were set forth with a wealth 
of adjectives, one learned that the book 
had been published in Paris, in the year 
1749, “chez Didot, Libraire, Quai des 
Augustins, 4 la Bible d’or.” Royalist 
patriotism was further satisfied by the 
qualifying clause: “Avec Approbation'et 
Privilege du Roi.” 

What interested me especially, how- 
ever, was the fact that this particular 
volume was largely devoted to a descrip- 
tion of Korea, a circumstance which ex- 
cited in me a more than passing interest, 
because of the fact that that country 
was my birthplace and had been my 
home until the call of school and college 
brought me back over the Pacific. 

The demand for ancient histories of 
the “‘Hermit Kingdom” must have been 
at a low ebb, for I was able to get the 
book at a very reasonable figure, the 
proprietor seeming quite elated at being 
enabled to dispose of what he evidently 
regarded as a diminutive white elephant. 

The narrative proved to be based 
principally on the accounts of two men: 
Henry Hamel, secretary of the ship 
Sparrow Hawk, which was wrecked off 
the southern coast of Korea in the year 
1653; and Father Regis, a French mis- 
sionary who was employed in making’a 
map of China in the years 1709-1711. 

Father Regis was one of that fearless 
and devoted band of early Jesuit; mis- 
sionaries against whose intrepid bravery 
and Christian courage not even tortures 
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and bloody edicts could prove a barrier. 
His work did not permit him to attempt 
the exploration of the interior of the 
peninsula, but he did succeed in finding 
out a great deal from those who had 
already visited what was then a little 
known land. “This geographical mis- 










care. sionary,”” so runs the editor’s . preface, 
tion, “had not travelled through Korea; but 
itely he had followed, from one sea to the 
Es of other, the northern boundary of this 





alth kingdom. Korea is surrounded by water 
on three sides, an observation which 
verifies the fact that we have long been 
deceived in mistaking it for an island. 
Regis obtained his information about 
the interior of the country from a Tartar 
lord sent by the Emperor Kang-hi to 


the King of Korea.” 









ow: Hamel was a Dutch navigator and 
lar was cast away with thirty-five com- 
Ip- panions on the island of Quelpart, near 






the Korean coast, from which place 
they were soon taken to the mainland 
and conveyed to Seoul (Sior), which 
was then, as now, the national capital. 
The Hollanders remained in the country 
for thirteen years, meeting for the most 
part with very kind treatment, but not 
allowed under any circumstances to 
leave the country. Many of the men 
took native wives and, giving up all 
thought of escape, elected to spend the 
rest of their days in the land of their 
adoption. 

I have occasionally seen Koreans in 
the streets of Seoul whose thick and 
curly red beards, in striking contrast to 
the black and somewhat scantier adorn- 
ment of their brethren, marked them as 
the descendants of those rugged Dutch 
sailors. 

In the year 1666, when but sixteen 
of the original thirty-six were living, 
Hamel and seven others of the more 
adventurous secretly bought a junk of 
a native and succeeded in making their 
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escape to the Japanese island of Goto 
and thence to Nagasaki. They were 
warmly received there by the command- 
ant of the Dutch trading station and 
ultimately returned to Amsterdam in a 
Dutch frigate. 

Hamel’s account, which is based on 
his own observations, was verified in 
every detail by the testimony of those 
companions who returned with him to 
Holland. Regis, however, obtained his 
information at second hand, from a 
Tartar lord who, confined within pre- 
scribed limits, would naturally lack the 
opportunity of close observation. The 
Frenchman practically admits as much 
in speaking of the visits of the envoys 
of the two countries. ‘‘Korean ambas- 
sadors . . . in China,”’ he writes, ‘‘are 
shut up at first in their dwellings; and 
when they are (at last) set free they are 
surrounded with spies in the guise of a 
cortege. The Tartar lord, according to 
the missionaries, had not been much 
freer in Korea. Spies kept constant 
watch over him; and every word that 
escaped his lips was immediately com- 
municated to the Court by means of a 
certain number of men placed at inter- 
vals along the streets.” 

The Koreans certainly taxed their 
ingenuity in devising punishments for 
parricide and other particularly revolt- 
ing crimes. ‘A woman who kills her 
husband,” writes Hamel, whose account 
now lies before me, “is buried alive up 
to the shoulders in the middle of a 
highway, and near her is placed a hatchet 
Every passerby, below the order of 
nobility, is required to strike her on the 
head with it, until death finally ensues.” 

The usual penalty for murder, from the 
account of the same writer, must have 
been even more horribly revolting, 
though not devoid of a certain gruesome 
fitness. ‘The punishment of murder is 
singular. After the feet of the criminal 
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have been beaten for a long time he is 
forced by means of a funnel to swallow 
vinegar, in which has been washed the 
rotten corpse of his victim, and when 
he is well filled with it he is beaten on 
the abdomen until he dies.” 

This may seem incredibly barbarous, 
but what should be said of the English 
criminal laws of that day? Coin sweaters 
were boiled in lead or hot water; per- 
petrators of brutal murders were half 
hanged and then, while still living, dis- 
emboweled. It was an age of brutal 
punishments the world over; and Korean 
justice was no more fiendish than that 
of other more civilized countries. 

The severity of the sentence imposed 
in the case of adultery depended on 
whether the culprit were married or 
single. “A married man... ,” our 
narrator says, “ . is by law con- 
demned to death, especially when the 
offence involves persons of distinction. 
The father of the criminal or his next 
of kin is compelled to act as executioner. 
The criminal is allowed to choose the 
mode of death: usually, however, men 
ask to be stabbed in the back, and 
women to have the throat cut.” In 
the case of a single man ‘“‘his face is 
smeared with lime, each ear pierced with 
an arrow, and a bell hung on his back; 
this is rung at all the cross-roads where 
he is exposed and this punishment is 
usually completed by forty or fifty 
blows of a stick on the buttocks.” 

The lives of the miserable slaves, un- 
protected from the rapine and cruelty of 
their masters, must have been wretched 
in the extreme. “Slaves who kill their 
masters are delivered over to cruel tor- 
tures; but a master has the right to 
take the life of his slave on the slightest 
pretext.” 

The payment of debts was enforced 
in so harsh a manner as to make the 
infamous debtors’ prison of our English 
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ancestors seem even mild by compari. 
son. ‘Those who do not pay thei 
creditors,’’ writes Hamel, ‘within the 
required time, are beaten on the shins 
two or three times a month, until they 
find the means of discharging thei 
debts. If they die without having ful. 
filled their duty their next of kin have 
to pay for them or else undergo the 
same chastisement.”” This method must 
have been extremely efficacious, for our 
informant then naively remarks, ‘Thus 
no one is in danger of losing what is 
due him.” 

Death seems also to have been the 
penalty inflicted even for some of the 
lesser crimes. “‘Robbers,’’ Hamel says, 
“undergo the torture of being beaten 
on the feet until dead.’ Those hardy 
men must have proven more obdurate 
than did the delinquent debtors for, 
“Such a terrible chastisement,’’ he adds, 
“does not hinder the Koreans from being 
much addicted to larceny.” 

It appears from his observations that 
in those days even the mildest official 
remedy was of a nature well calculated 
to secure obedience to the laws. ‘The 
lightest punishment in Korea,”’ he writes, 
‘is the bastinado on the buttocks or on 
the calf of the leg. It is not even re- 
garded as a disgrace, because it is very 
common there, and a word spoken out 
of place is sometimes sufficient to 
merit it.” 

It will be observed that the bastinado 
was so often the instrument of justice, 
that it might be interesting to note our 
author’s rather minute description of 
the four ways in which it was usually 
applied. 

“The manner in which the bastinado 
is applied to the shins is as strange as 
the torture itself. The criminal’s feet 
are bound to a little bench, about four 
inches broad. Another bench is placed 
under the calves, which are attached 
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to it as firmly as possible. In this posi- 
tion the shins are beaten with a lath 
made of oak or alder wood, as long as 
one’s arm, a little rounded on one side 
and flat on the other, about two inches 
wide, and as thick as a crown. Not 
more than thirty blows may be given at 
one time. Two or three hours after- 
ward, however, the process is repeated, 
until the sentence has been fully exe- 
cut ” 

This form of punishment was still in 
use in recent years. The writer’s father, 
who, in the early eighties, opened up 
the first foreign hospital in the country, 
often had natives brought in for treat- 
ment after the shins had been beaten. 
The pain must have been excruciating, 
for he tells me that the flesh was usually 
reduced to a pulp, necrosis of the exposed 
bone being one of the results. 

“When a criminal is condemned to 
receive the bastinado on the soles of the 
feet,” writes Hamel, “‘he is made to sit 
on the ground, his feet bound together 
by thick saplings, and placed on the 
end of a piece of wood, the rest of which 
is thrust between his legs. In _ this 
position the soles are beaten with a club 
as thick as one’s arm and two or three 
feet long. As many blows are given as 
the judge has ordered. 

“In applying the bastinado to the 
buttocks, the culprit is stripped and 
stretched on the ground, face down- 
ward ... and in this position he is 
struck with a lath, longer and wider 
than that first described. . . . One hun- 
dred blows are equivalent to death, and 
even fifty have sometimes produced the 
same result. 

“The bastinado on the calves of the 
legs is applied with rods about as thick 
as one’s finger. It is the usual punish- 
ment of women and apprentices. In 
these performances the criminal utters 
such lamentable cries that compassion 
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renders the spectators fellow-sufferers 
in his torture.” 

Public enemies, in Hamel’s day, 
suffered death and forfeiture of estate, 
quite after the manner of the old Eng- 
lish law. “Justice,” he remarks, ‘“‘is 
severely administered there. A rebel is 
exterminated with all his race. His 
house is demolished, and no one dare 
rebuild it. All-his goods are confiscated 
and sometimes abandoned to some faith- 
ful subject. Anyone who utters the 
least objection to the sentence is certain 
to undergo a rigorous punishment.” 

There were certain restrictions to hold 
in check the tyranny of lesser officials; 
at least, to prevent the infliction of 
capital punishment at the mere caprice 
of a local magistrate. ‘Inferior Gover- 
nors and subordinate judges are allowed 
to condemn no one to death without 
informing the Governor of the province 
about it, nor can persons of state be 
tried without the participation of the 
court.” 

Those, however, who incurred the 
special ill-will of the reigning sovereign, 
might expect the most summary and 
barbarous punishment, as the following 
incident related by Hamel well shows. 
“On one occasion, when the King had 
asked his brother’s wife to embroider 
a robe for him, because she excelled in 
needlework, this princess, who cherished 
a mortal hatred toward him, sewed 
between the stuff and the lining some 
charm of so potent a nature that he 
could experience no pleasure, nor enjoy 
the least repose, as long as he wore his 
robe. Finally, having suspected the 
truth, he had the garment ripped apart, 
and they were not long in finding the 
cause of the trouble. His resentment 
was so keen that he ordered his sister 
shut up in a room paved with copper, 
beneath which a great fire had been 
lighted. She died there in the agony 
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of intense heat. The news of this sen- 
tence naturally spread in the provinces, 
and a near relative of the princess, who 
was the governor of a town and greatly 
esteemed at court, had the temerity to 
write to the King informing him that a 
woman who had been honored by mar- 
riage with the brother of his majesty 
should be treated less cruelly, and that 
her sex deserved more favor. The King, 
offended at this indiscretion, had the 
author of the letter recalled immedi- 
ately and his head cut off, he having 
first received twenty blows on the 
shins.” 

Regis has much less to say regarding 
crime and punishment and does not 
go into such minute details as did his 
predecessor. From what little he does 
tell us it would appear, if we may credit 
his statements, that there had been a 
considerable lessening in the rigors of 
the law in the fifty years which had 
elapsed since Hamel’s visit. 

Banishment had now largely taken 
the place of the death penalty. ‘‘Chas- 
tisements,” he writes, “are not very 
severe in Korea. Crimes which are 
considered capital in other countries are 
here punished only by abandonment to 
some neighboring island.” 

This was still a common method of 
punishment when I was in the country, 
and was certainly a most desirable sub- 
stitute for the death penalty. Also, to 
judge by the remarks of a recent writer, 
the sentence was not as formidable as 
the name might imply. In his recent 
book, ‘‘Things Korean,” in describing 
the punishment of a native official, Dr. 
Allen tells us that ‘‘the returned min- 
ister was banished. That is, he went 
out of the city walls to his country place 
for the space of three days.” 

Offenders were executed, in some in- 


Ann Arbor, Mich. 





The Green Bag 


stances, even in the days of which 
Regis writes, and for an offence which 
may seem shockingly trivial to oy 
views. We must bear in mind, though, 
that it was a land of ancestral worship, 
a land where filial respect and revereng 
are a man’s highest duty. “A son,” he 
says, “who scolds his father or mother, 
is condemned to lose his head.” 

Beheading continued to be the mode 
of execution until about fifteen years 
ago, when the Koreans, at the suggestion 
of an American adviser, adopted hanging 
as being more in accordance with occi- 
dental ideas. 

The dreaded bastinado was still vigor. 
ously serving the ends of justice in 
Regis’ day, but there is evidence of a 
little more regard now being paid to the 
feelings of the wretched victim. “Light 
faults,” he says, “incur the penalty of 
the bastinado. A sack extending to the 
feet is thrown over the head of the 
person compelled to undergo some 
punishment, as much to assuage his 
humiliation as to allow more free- 
dom in administering the chastise- 
ment.” 

With the exception of such distinctive 
national punishments as that last men- 
tioned, which long survived more humane 
and modern ideas, Korea has kept well 
abreast of the wave of humanitarian senti- 
ment which swept over Europe during 
the closing years of the eighteenth cen- 
tury and caused the repeal of so much 
of the harsh and bloody criminal legis- 
lation of that day. 

Most of the punishments which have 
been described are as much a curious 
manifestation of the perverted justice 
of earlier ages as were the tortures of 
the stake and the Inquisition; or the 
whipping post and the ducking stool of 
our Puritan forefathers. 
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~ come here, Mr. Lawyer, tew ask your kind advice 
Upon a leetle matter that I ‘low ain’t over nice; 

A man ain’t got no bizness, or so I’ve allus sed, 

Tew peddle fam’ly secrets till he’s plumb out on his head! 


But — waal —I may be loony! Tain’t s’prisin’ ef I am! 

This thing has bin a-ranklin’ till I can’t keep cool or ca’m! 

It’s kep’ my eyes wide open every night fer nigh a year 

An’ that thar’s jest ther reason why, at last, I’m skulkin’ here. 


“What mout be all ther trouble?’”’ I’m comin’ tew it now! 
This here’s a tough old furrer an’ it’s mighty hard tew plough! 
Tain’t likely, Mr. Lawyer, you'll feel ther same as me — 

But mebbe that is better, fer not feelin’, yew kin see! 


There’s some as has ther vision tew look intew any knot 

An’ see ther very fing’rin’ that will pick it like er shot! 

I ‘low ’twon’t be no bother fer a lawyer chap like yew 

Tew see what’s on my conshuns an’ tew tell me what tew dew! 


Yes! Yes! I know you're hurried! I’m a-comin’ tew it quick! 
No, tain’t about no critter — this here bone I’ve got ter pick! 
It’s somethin’ wuss, a durn sight, an’ it makes me mad, by gum, 
Tew think I’ve got tew stand it—mebbe till ther kingdom come! 


But come tew think it over I’ve a notion tew go back 

An’ face ther gol-dinged trouble an’ jest take another hack 

At ther snarl that’s got me addled — mebbe that’s you’re own advice — 
Not tew peddle fam’ly secrets when they ain’t jest over nice! 








WYMAN’S PUBLIC SERVICE COR- 
PORATIONS 


The Special Law Governing Public Service Cor- 
porations and all others engaged in public employ- 
ment. By Bruce Wyman, Professor of Law in 
Harvard University. Baker, Voorhis & Company, 
New York. 2 v. ($12.50 delivered.) 

HE most striking characteristic of 
these volumes at first glance is 
that although most of the decisions 
cited have been rendered within the last 
ten years, the fundamental cases date 
back to the Year Books. A turn in the 
cycle of economic conditions has repro- 
duced old necessities of legal limitations 
on individual liberty and has brought 
to light the nearly forgotten law that 
grew up in an age when business 
monopoly was the rule and competition 
the exception, and has developed it to 
deal with modern business methods. 
The theory of public obligation of the 
monopolist at its birth had its basis 
in the fact of virtual monopoly, and 
from this come possibilities of important 
expansion to deal with modern virtual 
monopolies, and so the law of the 
medizval innkeeper and carrier has be- 
come the law governing the greatest and 
most powerful of modern corporations. 

The purpose of this treatise is to 
show the fundamental unity of the law of 
all the great public services which hitherto 
have been treated separately with cross 
citations only by way of analogy. Its 
thesis is that public calling is in the 

nature of a status voluntarily assumed, 
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to which the law attaches certain obj. 
gations delictual in character just as jt 
does to agency or partnership. It is not 
dependent upon contract, although it 
has certain incidents misleadingly like 
contract. These obligations are not to 
the entire public, but to those within 
the scope of the calling undertaken who 
apply for service. Within certain broad 
limitations reasonable regulations may 
be enforced by the corporation as condi- 
tions precedent to further service. There 
is legislative power to regulate the ser- 
vice within limitations not confiscatory. 
And the latter part of the book is de 
voted to an elaborate analysis of the new 
and rapidly multiplying decisions on 
rate regulation. In the newer and les 
familiar part of the subject full cita- 
tion of cases is made. 
settled part, largely relating to carriers, 
only characteristic cases are cited. There 
is a scholarly historical introduction, an 
illuminating chapter analysis and a very 
full index. 

The book has a double interest for 
lawyers. It collects and analyzes author- 
ities on questions of constant recurrence 
in practice large or small. It deals ina 
broad way with one of the most vitally 
interesting problems of public policy. 
The author says: ‘“‘No one can carefully 
study the authorities on this subject 
without feeling that we are just enter- 
ing upon a great and important develop- 
ment of the common law. What 
branches of industry will eventually be 
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of such public importance as to be in- 
duded in the category of public callings, 
and to what extent the control of the 
courts will be carried in the effort to 
solve by law the modern economic prob- 
lems, it would be rash to predict. Enor- 
mous business combinations, virtual 
monopolization of the necessaries of life, 
the strife of labor and capital, now the 
concern of the economist and the states- 
man, may prove susceptible of legal 
control through the doctrines of the law 
of public callings. These doctrines are 
not yet clearly defined. General rules, 
to be sure, have been established, but 
details have not been worked out by 
the courts; and upon the successful 
working out of these details depends 
to a large extent the future economic 
organization of the country. Only if 
the courts can adequately control the 
public service companies in all con- 
tingencies may the business of these 
companies be left in private hands.” 
The conservative method of control 
is now on trial and upon the intelligent 
development of this by the lawyers 
depends the chance of escaping ultimate 
public ownership. In guiding us in the 
solution of this problem Professor Wy- 
man’s book is itself in public service. 


PARSONS’ LEGAL DOCTRINE AND 
SOCIAL PROGRESS 


Legal Doctrine and Social Progress. By Frank 
Parsons, Ph.D., member of the Massachusetts bar, 
author of ‘Parsons’ Morse on Banks and Banking,”’ 
and other legal works, lecturer for many years in 
the Boston University Law School, author of ‘‘The 
Railways, the Trusts and the People,” the “Heart 
of the Railroad Problem,” “‘The Story of New 
Zealand,” ‘‘The World’s Best Books,” etc. B, W. 
Huebsch, New York. Pp. 219. ($1.50 net.) 


” “Legal Doctrine and Social Prog- 
ress,” the author allows himself 
to roam over a very considerable area. 
He first considers the theory of law, 
dealing with it as a form of control by 
which the minority element of society 
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is held to the standards of the times as 
typified in the average man; and deal- 
ing with it also as an expression of the 
interests of the governing authority, 
whether that authority be monarch, 
masses or some limited classes. In 
either of these aspects the law must 
change from age to age either by 
statutory changes or by the decisions 
of the courts. 

We are next given about twenty-five 
pages upon some of the great problems 
of the time such as trusts, industrial 
changes of today and co-operation. With 
some vagueness and brevity the author 
suggests that co-operation must sup- 
plant competition, and with this change 
must go all our legal doctrines that 
support or are based upon the competi- 
tive system in industry — such as laws 
forbidding combinations, and all legal 
doctrines tending to treat the laboring 
man as a chattel whose price is to be 
fixed by the law of supply and demand. 

Then the author refers to many re- 
form movements which he seems to 
favor, among which we might mention 
the referendum, direct popular nomina- 
tions, home rule for cities, right to be 
born well, the Gothenburg system of 
dealing with liquor traffic and so forth, 
These are only a few of the many and 
widely differing reform movements that 
we are told are demanding and making 
changes in the law. Just what these 
changes are, and how they are to be 
accomplished, does not appear, and in 
treating of law or legal doctrine the book 
does not sufficiently distinguish between 
statute law and that laid down by 
courts. , 

When we finish a book we like to say, 
“Hac fabula docet,”’ etc., but in the 
present instance we confess to some un- 
certainty. But the thesis of the writer 
would seem to be that law is a steadier 
or a conservative element in society. 
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It must progress and must reflect social 
changes, but still it is based on the 
past, and on the average man, and on 
the governing powers, and so cannot 
be lightly done away with or altered by 
the reformers. The standards of the 
average man must be changed, or the 
governing power must be convinced 
before the law can properly be made 
to give up the past and recognize the 
new order. Legal doctrine and social 
progress will always go hand in hand, 
but the legal doctrine will always lag a 
little, and in doing this will perform the 
valuable function of holding back the 
social progress from radical or too rapid 
advance. 


MASSACHUSETTS TRIAL EVI- 
DENCE 


Massachusetts Trial Evidence. By Edwin Gates 
Norman and Arthur Stillman Houghton, of the 
Worcester bar. Baker, Voorhis & Company, New 
York. Pp. nearly 1200. ($7.50 delivered.) 

HERE are two types of legal mind. 
One is analytic and sees prin- 
ciples first and thence reaches conclu- 
sions as to specific cases. The other 
sees facts first and reasons by analogy. 
The latter is more common. It is not 
for reviewers to say which is better. 
We need books for both. This book is 
a revival of a type that has been neglected 
of late, the trial lawyer’s handy book 
covering the whole field of law looked 
at from the point of view of admissible 
evidence and arranged so that you can 
find things. It apparently contains all 
the Massachusetts cases on admissibil- 
ity of evidence to and including volume 
205. As there is no attempt at analysis 
the arrangement is alphabetical. The 
reviewer has tested the book in practice, 
and has found its citations complete 
and accurate. It will be gratefully wel- 
comed by every busy trial lawyer in 
Massachusetts. It is unfortunate that 
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the publishers did not appreciate that 
the book would have been twice ag 
valuable if reduced in bulk so that jt 
could be carried into court, although 
it is not printed as wastefully and 
cumbrously as many of the recent text. 
books. 


SHORT BALLOT CHARTERS 


Loose Leaf Digest of Short Ballot Charters: 4 
Documentary History of the Commission Form of 
Municipal Government. Edited by Charles A, 
Beard, Ph.D., Associate Professor of Politics in 
Columbia University. Short Ballot Organization, 
383 Fourth Avenue, New York. ($5 net.) 

ROFESSOR BEARD originally 
hoped that the work of preparing 
a digest of short ballot charters would be 
undertaken by a new bureau of re. 
search to be established by the Depart- 
ment of Politics in Columbia University, 
The foundation of this bureau, however, 
was deferred, and the Short Ballot 
Organization having placed its facilities 
and funds at the editor’s command, the 
work appears under the auspices of this 
body. 

A short ballot charter is defined as one 
conforming to the following general prin- 
ciples: — 


First: That only those offices should 4} 
be elective which are important enough 
to attract (and deserve) public examina- 
tion. 


Second: That very few offices should be 
filled by election at any one time, so as 
to permit adequate and unconfused pub- 
lic examination of the candidates. 


From the diffusion of power and re- 
sponsibility among a small number of 
conspicuous offices, it follows that the 
hard and fast division between legisla- 
tive and executive functions is obliter- 
ated. The short ballot system is thus 
practically synonymous with ‘“govern- 
ment by commission,” as the phrase 
is popularly understood. No attempt 
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js made to formulate a concise definition 
of commission government. The forms 
of charters examined, however, though 
they have minor differences, are all of 
one same general type which fairly 
answers to the description of govern- 
ment by commission. 

The principal part of the work con- 
sists of digests of short ballot charters, 
grouped by states. One hundred and 
twenty-five or more cities are thus 
treated. The statement is offered that 
the work is not and never can be com- 
plete, but that it is desired to make the 
office of the organization a natural 
clearing house for information and to 
reflect changes in the movement from 
year to year in the Digest. 

To preclude the omission of any cities 
in view of the definition of commission 
government adopted, there is a depart- 
ment containing notes on ‘“quasi-short 
ballot’’ cities. Another division, en- 
titled Chapters on Commission Govern- 
ment, includes articles by Charles W. 
Eliot, Richard S. Childs, Robert Tyson, 
John MacVicar, Elliot H. Goodwin and 
Delos F. Wilcox, to which other papers 
telated to the general movement will 
be added from time to time. Other 
features are Tabulations showing the 
main features of short ballot charters, 
Texts of Short Ballot Charters, Texts of 
Proposed Charters, and a Bibliography. 

The three hundred pages of the original 
edition, with the additions shortly 
to be made, will ensure the indispensa- 
bleness of the work to all who are con- 
cerned with the theoretical or practical 
problems of progressive municipal char- 
ters. Professor Beard and the Short 
Ballot Organization have performed a 
public service by establishing a perma- 
nent mechanism for the collection and 
dissemination of information about a 
national movement of constantly grow- 
ing importance. 


NOTES 


The first annual report of the Massachusetts 
Bar Association has been issued, recording the 
proceedings of the meeting held in Boston 
December 17, 1910. The report of the member- 
ship committee showed that at the end of its 
first year of existence the Association had a 
membership of 12 per cent of the 4,700 lawyers 
of the state, but it is expected that the member- 
ship will be increased in consequence of the 
interest that will be awakened next August 
when the Association entertains the American 
Bar Association in Boston. Hon. Richard Olney, 
Secretary of State in Cleveland’s administration, 
was the first president of the Association, 
being succeeded by Alfred Hemenway, Esq. 
Mr. Olney in his annual address referred to the 
fact that the various committees had performed 
their duties ‘“‘with a zeal which promises well for 
the future,’’ and laid stress upon the work to be 
done by this Association ‘‘of the most vital char- 
acter, in connection with the administration of 
justice.’’ The question of the improvement of 
civil procedure in the state courts was the chief 
subject ‘discussed at the meeting. The Com- 
mittee on Legislation rendered a report on the 
recommendations of a legislative commission 
which had proposed a lengthy bill covering this 
subject. The report was not unanimous, and 
it precipitated lively discussion, but while it was 
not entirely adopted, and several matters were 
recommitted for further consideration, an im- 
portant preliminary step has been taken in the 
direction of an enlightened solution of the most 
pressing problems of court administration and 
procedure by an organized bar. The volume, 
which is not a large one, is mainly taken up 
with documents relating to this important subject 
which is now engrossing the attention of the 
Massachusetts bar. 


“American Ballot Laws, 1888-1910,"’ com- 
piled by Arthur C. Ludington (Legislation 40, 
New York State Library), gives a historical 
summary of American ballot laws for twenty 
years in all the states and territories. Part I 
is a Chronological Survey outline of all laws 
enacted and every constitutional amendment 
proposed. Part II, “Classification and Sum- 
mary,” presents in tabular arrangement the 
principal changes in the form of ballot in the 
several states. Part III gives a digest for each 
state of the principal features of the ballot 
laws as they stood on November 8, 1910, 
arranged under four headings. 
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The Lawyers Co-Operative Publishing Com- 
pany will have ready this month “Dill on New 
Jersey Corporations,” enlarged and brought 
down to date by Frank White, author of 
“White on Corporations,” and Frank C. 
McKinney, former associate of Judge Dill. The 
new edition represents years of careful work by 
the author up to the time of his death in 
December, 1910. 


The West Publishing Company of St. Paul, 
Minn., have issued a new illustrated law book 
catalogue, which is so arranged as to be of value 
as a book of reference. Copies will be furnished 
without charge on request. 


BOOKS RECEIVED 


ECEIPT of the following new books is ac- 
knowledged :— 


Ancient, Curious and Famous Wills. By Virgil 
M. Harris, member of the St. Louis bar, lecturer 
on Wills in the St. Louis University Institute of 
Law, trust officer of the Mercantile Trust Company 
of St. Louis and author of ‘‘The Trust Company of 
To-day,” etc. Little, Brown & Co., Boston. Pp. 
454-++ 18 (index). ($4 met.) 

The Law of Fraudulent Conveyances. By Mel- 
ville Madison Bigelow, Ph.D., Dean of the Boston 
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University School of Law, author of ‘‘The Law of 
Bills, Notes and Cheques,” “‘Elements of Equity,” 
“The Law of Torts,”’ etc. With editorial notes by 
Kent Knowlton of the Boston bar. Little, Brow, 
& Co., Boston. Pp. Ixix, 731-+ 30 (index). ($6.59 
net.) 

A Concise Law Dictionary of Words, Phrases ang 
Maxims; with an explanatory list of abbreviations 
used in law books. By Frederic Jesup Stimson, 
Professor of Comparative Legislation in Harvard 
University. Revised edition, by Harvey Cortland 
Voorhees of the Boston bar, author of ‘“‘The Lay 
of Arrest in Civil and Criminal Actions.” Little, 
Brown & Co., Boston. Pp. 346. ($3 net.) 


A Practical Treatise on the Law and Procedure 
involved in the Preparation and Trial of Cases of 
Ejectment and other Actions at Law respecting 
Titles to Land. Treating particularly of the plead. 
ing, practice and evidence, and in a general way al» 
of the principles of the substantive law involved in 
such actions. By Arthur Gray Powell, Judge of the 
Court of Appeals of Georgia. The Harrison Co, 
Atlanta. Pp. 583+ 47 (table of cases) + 121 
(index). ($7.50.) 

Crime: Its Causes and Remedies. By Cesare 
Lombroso, M.D., Professor of Psychiatry and 
Criminal Anthropology in the University of Turin. 
Translated by Henry P. Horton, M.A. Withan 
introduction by Maurice Parmelee, Ph.D., Assistant 
Professor of Sociology in the University of Missouri, 
author of ‘‘Principles of Criminal Anthropology,” 
etc. Modern Criminal Science Series, No. 3. Little, 
Brown & Co., Boston. Pp. xlvi, 451-+ bibliog- 
raphy and index 27. ($4.50 met.) 
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Articles on Topics of Legal Science 
and Related Subjects 
Admiralty. See Extra-territoriality. 


Armaments. ‘‘Armaments and Arbitra- 
tion.” By Rear-Admiral A. T. Mahan, U.S.N. 
North American Review, v. 193, p. 641 (May). 


“TI think, and have always thought, that the 
possession of force, of power to effect ends, is a 
responsibility — a talent, to use the Christian 
expression — which cannot by the individual 
man or state be devolved upon another, except 
when certain that the result cannot violate the 
individual or the national conscience. A general 
arbitration arrangement between Great Britain 
and the United States approaches this condition, 
because it is as certain as anything human can 
be that the two states will never again go to war; 
that their difficulties will always be settled peace- 
ably. If there were no other reason, the interests 
a | consequent sympathies of the British colonies 
aaungt perhaps those of Canada, would insure 
this. ... 

“But in questions of policy, like the Monroe 
Doctrine, or the fortification of the Panama 
Canal before the Zone became United States 


territory, or the position of Great Britain in 
Egypt, or of Japan in Manchuria,\determination 
does not concern lawyers as such, but men of 
affairs; because,there being no law applicable, 
what is needed is a workable arrangement based 
upon recognized conditions. Such arrangement 
becomes a law for the period of its duration. 

“This is precisely the situation in which 
Germany finds herself, and has found herself. 
The questions pressing upon her, though con 
ditioned by law, have been and are questions 
of national policy and imminent national 
interests. The unification of the Empire, the 
determination of its limits, the securing of com 
ditions which should assure her weight in the 
councils of Europe, the extension of the sphere 
of German interests in the outside world, have 
been and are achievements of policy, accom- 
oe against adverse conditions such as the 

nited States and Great Britain have nevef 
known. To the effecting of them national 
power organized as military force has been and 
continues essential.” 


“America’s Naval Policy.”” By Harry D. 
Brandyce. Forum, v. 45, p. 529 (May).° 


“If America is to maintain, and if necessary 
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force, her avowed principles, a strong navy is 
og indispensable to her as to England” 

Banking and Currency. ‘Financial Feuda- 
lism and a Central Bank.’’ By Edmund D. 
Fisher. Forum, v. 45, p. 539 (May). 

An analysis of Mr. Aldrich’s ‘‘Suggested Plan 
for Monetary Legislation.” 

“The country has been long fearful of a cen- 
tralized banking power. Such a power exists 
today, but in the inefficient archaic and feudal 
form. Why not then accept the principle of 
centralization as expressed by the central bank, 
but applied under a control based upon a fair 

ntation of the commercial and financial 
interests of the entire country?” 


“The Aldrich Plan for Monetary Reform.” 
By Maurice L. Muhleman, author of ‘‘Monetary 
and Banking Systems.” The Trend, v. 1, p. 1 
(Apr.). 

The writer, who is an acknowledged expert 
in the subject, expounds the Aldrich plan very 


as 
“When it shall have been revised to meet such 
criticisms as may prove well founded, the plan 
will unquestionably give the country a system 
under which its demands, by way of currency 
and credit facilities, will be as adequately 
rovided for as is done by the systems of other 
dies nations; a sound currency, adjustable 
in volume to every legitimate need; a credit 
system under which interest rates will be more 
nearly uniform, and lower, allowing for special 
circumstances; both the currency and the credit 
system will be under the influence of commercial 
and not of speculative conditions. 

“No legitimate need for credit or cash will be 
unsatisfied, when the system, ected and 
adopted, is in practical operation.” 

“Masters of Capital in America — Wall Street, 
The City Bank, the Federation of the Great 
Merchants.”” By John Moody and George 
Kibbe Turner. McClure’s, v. 37, p. 73 (May). 

This article contains a history and description 
of the powerful City Bank, ‘‘the great central 
temple of American money.” 

Citizenship. ‘‘American} Citizenship, II.” 
By Dudley O. McGovney. 11 Columbia Law 
Review 326 (Apr.). 

This final ome oe — the status je 
unincorporated peoples and peoples incorporat 
with less than full privileges, pac 2 ce mm the 
rights of citizenship of the American tribal 
Indian and of the native inhabitants of Porto 
Rico and the Philippines. 

Civil Service. ‘Federal Expenditures under 
Modern Conditions.’’ By William S. Rossiter. 
Ailantic, v. 107, p. 625 (May). 

“There should be in each department an im- 
portant official who can best be described as a 

rmanent under-secretary. This man should 


selected with as much care as would be the 
manager of the United States Steel Company.” 


Codification. See Uniformity of Law. 
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Comparative Jurisprudence. ‘United 
States of America — State Legislation.” By 
R. Newton Crane. Journal of Comparative 
Legislation, no. 24 n. s., p. 333 (Mar.). 


On the state legislation of 1909, Mr. Crane 
offers the prefatory comment: — 
“An effort is discernible to improve the 
of the electorate, and to centralize 
oa and authority of executive officers 
of all municipalities in order to lessen the oppor- 
tunities for ‘graft’ and other forms of corruption. 
A number of states adopted Corrupt Practices 
Acts, and two notable statutes were e 
providing for the government of cities by 
commissions, instead of by an elected mayor 
and legislative council. Laws were passed in 
certain of the states to elevate the judiciary, 
and in other ways to prevent the delays of liti- 
amare The most popular topic of legislation, 
owever, was that which relates to the subject 
of temperance, and of what may properly 
be described as Eugenics, if this word may be 
considered to embrace tentative measures for 
the prevention of disease, not only by providing 
for inspection of food and sanitary appliances, 
but by the establishment of homes and hospitals 
for the isolation of tubercular patients and the 
organization of bureaus of research and the 
administration of preventive measures in all 
cases of communicable disease.” 


“Review of Legislation, 1909." With intro- 
duction by Sir Courtenay Ilbert. 11 Journal of 
Comparative Legislation, no. 24 n. s., p.308 (Mar.). 


Referring to Mr. R. Newton Crane’s section 
on the United States, Sir Courtenay I\bert 
observes that ‘‘The United States can no longer 
be described, if they ever were justly described, 
as the chosen home of rampant and unrestrained 
individualism.” 

See Presumption of Death, Negotiable In- 
struments. 


Conflict of Laws. ‘‘The Validity of Wills, 
Deeds and Contracts as Regards Form in the 
Conflict of Laws.” By Ernest G. Lorenzen. 
20 Yale Law Journal 427 (Apr.). 


“1. The rule of the English and American 
courts that the Statute of Frauds applies to 
foreign contracts should be modified, because 
it is unjust and is not required by paramount 
considerations of policy. 

“2. The view sustained by the English and 
American cases that the law otherwise determin- 
ing the existence of a legal act should control 
also its formal requirements is correct upon 
principle. 

“3. Practical considerations, based upon the 
requirements of international intercourse, sug- 
gest a modification of this rule to the end that 
compliance with the /ex loci shall be regarded 
as sufficient. The reasons advanced for the 
non-application of the lex loci to acts affectin 
immovables are insufficient. For the sake o 
security in dealings relating to commercial 

per, compliance with the uirements of 
orm of the place of issue should be obligatory, 
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subject to the qualifications suggested by the 
English Bills of Exchange Act. 

“4. Inasmuch as the law should be liberal 
in matters relating to mere form, contracts which 
do not comply with either of the above rules 
should be regarded as valid if they satisfy the 
lex fori and wills disposing of personal property 
if they satisfy the /ex fori or the law of the dom- 
icil of the testator at the time of the execution 
of the will. 

“5. All of the preceding rules must be under- 
stood as referring to the formal requirements 
prescribed for the act in question by the terri- 
torial law of the state or foreign country referred 
to, and not to their law as a whole inclusive of 
the rules governing the Conflict of Laws.” 

See Extra-territoriality. 


Conservation of Natural Resources. 
Waters. 


Contempt. ‘Contempt of Court.” By R- 
M. Theobald. Westminster Review, v. 175, p. 390 
(Apr.). 

“Reform it altogether; \et committal for con- 
tempt of court be forever and entirely abolished. 
Treat all crime in the same way; and let there 
be nothing abnormal or exceptional in the 
treatment of criminals.” 

Contracts. See Conflict of Laws, Mistake. 


Copyright. “A Chapter in the History of 
Literary Property: The Booksellers’ Fight for 
Perpetual Copyright.” By Edward S. Rogers. 
5 Illinois Law Review 551 (Apr.). 

A most interesting chapter of legal history, 
showing how the modern doctrines of copyright 
came into existence, and the scant protection 
afforded authors by the old common law. 


See 


Corporations. ‘‘Have the Corporations Been 
Law-Abiding?” By H. St. George Tucker. 
16 Virginia Law Register 881 (Apr.). 

A reply to Hon. Alfred P. Thom’s paper 
entitled ‘“‘Have the States been Law-Abiding?”’ 
read before the Virginia State Bar Association 
last year. Mr. Tucker seeks to show, by pur- 
suing Mr. Thom’s own line of argument, that 
it is not the states, but the corporations, which 
have not been law-abiding. pplying to the 
latter “the same argument which was applied 
to the states by Mr. Thom, and based upon the 
same premises, the conclusion is inevitable 
that the corporations of the country have not 
been law-abiding in their persistent attempts 
to have the constitutional laws of the states 
declared unconstitutional by the Supreme Court 
of the United States.” 


See Public Service Corporations. 


Criminal Law. ‘Crimes in Hindu Law.” 

15 Calcutta Weekly Notes, no. 7, p. xlii (Jan. 9) 
and succeeding issues. 

This is a scholarly essay on Hindu criminal 
law by a writer not only well qualified to trace 
the history of its Sena but schooled in 
Western legal thought. The general theories of 
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crime and punishment underlying Hindu law 
are intelligently set forth, and specific crimes 
are then taken up and treated one after another, 

“We have seen that Hindu criminal law is 
distinguished from other archaic systems by the 
theory of the function of the state in respect of 
crimes. Another notable point of distinction 
is the absence of almost all traces of the le 
talionis in it. . In Hindu law there is nothing 
similar to these provisions of archaic law nor 
anything in the theory of punishment to indicate 
that it was a substitute for private revenge. The 
sentences in certain offences, such as arson in 
respect of dwelling houses and_ granaries for 
which death by slow fire is provided, no doubt 
seems to indicate an oe to make the 

unishment commensurate with the wrong done, 

ut even inthese provisions as we have them in 
the codes, and in others, so far back as we can 
trace the Hindu law, punishment has been based 
on culpability or moral turpitude and not to 
any extent determined by the feelings of the 
party injured.... 

“Indeed, the complainant can in no case claim 
compensation for the injury to himself, but if 
his property is affected he is entitled to recover 
it or in other cases to be reimbursed the actual 
loss suffered. If he is hurt the accused has to 
pay the costs of his medical treatment [Yajna- 
valkya II, 225] but just as the gist of a crime is 
the offence to dharma and not private injury, 
so the essence of the remedy is the sentence 
which the state has to inflict to satisfy outraged 
dharma. In every case the sentence is to be 
commensurate not with the sentiment of ven- 

eance roused but with the amount of culpa- 

ility, judged with regard to the time and place 
of the occurrence and the manner of committing 
the offence. It is to be deterrent and not vin- 
dictive, and so it is necessary, having regard to 
the age, wealth and power of the accused, to 
determine the exact sentence which will act as 
a deterrent [Yajnavalkya I, 368j. .. . 

“It will thus be seen that the Hindu theory of 
crimes and their punishment bear evidence of an 
advanced stage of civilization. The institutions 
to which Hindu law refers, the state of in- 
dustries, trade and commerce which they indi- 
cate, the preponderance of civil law over crimes 
in their system of laws, the greater attention 

id to offences against property than to vio- 
ences to person, all point to the same conclusion. 
Considering that Hindu law as laid down in the 
Smritis as they have come down to us date back 
to several centuries before the advent of Christ 
and that even the Mitakshara must be placed 
in the very early centuries of the Christian era, 
the evolution to this stage must have been the 
result of civilizing forces and culture that had 
been in operation amongst the Hindus thousands 
of years earlier.”” (No. 8, pp. li-liii (Jan. 16.) ) 


Criminal Procedure. ‘Criminal Procedure 
in England.” 45 American Law Review 161 
(Mar.—Apr.). 

A summary of the report of the committee 
sent abroad by the American Institute of 
Criminal Law and Criminology to investigate 


and report on criminal law and procedure in 
England. 
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Criminology. See Sterilization of Criminals. 


Detection of Crime. ‘‘Great Cases of De- 
tective Burns: Ulrich, A Soldier of Fortune.” 
By Dana Gatlin. McClure’s, v. 37, p. 51 (May). 

This is a valuable human document, which 
will interest criminologists. Burns’ story of the 
career of Charles F. Ulrich, the counterfeiter, 
is of intense dramatic interest. 


Direct Government. ‘‘The People’s Power 
in Oregon.” By W. G. Eggleston. World’s 
Work, v. 22, p. 14353 (May). 

A very sanguine account of the benefits secured 
by the initiative and referendum in Oregon. 

See Recall of Judges. 

Equity Practice. See Procedure. 


Estoppel. ‘‘Pleading Estoppel.”” By Gordon 
Stoner. 9 Michigan Law Review 484 (Apr.). 

The greater portion of this first installment is 
occupied with an examination of common law 
rinciples of pleading estoppel, many old 
nglish cases being dealt with; the extent to 
which these rules have been adopted in our 
own state jurisdictions is then discussed. 


Extra-Territoriality. ‘‘Jurisdiction Against 
Foreign States.” By Julius Hirschfeld. 11 
Journal of Comparative Legislation, no. 24 n. s., 
p. 300 (Mar.). 

A study of the recent German case of von 
Helifeld, a German subject who was sued by 
Russia for the re-delivery of a steamer used in 
the Russo-Japanese war. The views of Kohler 
and other eminent German jurists on the issues 
presented by this case are summarized. 

“Conflicting Jurisdiction in Admiralty over 
Foreign Vessels.” By James D. Dewell, Jr. 
20 Yale Law Journal 486 (Apr.). 

Discussing a case recently before the United 
States Circuit Court, ‘‘where a woman, a subject 
of Austria-Hungary, filed a libel against two 
steamers, one an English vessel, the other a 
German vessel (she being a passenger on the 
German vessel), because of injuries she received 
when the vessels were in collision in the harbor 
of Cherbourg, in the Republic of France. Ex- 
ceptions to the jurisidction were raised by the 
owners of the German vessel because the libellant 
was not a citizen of the United States and 
because both vessels were foreign. The Court 
soe jurisdiction, as obviously it should 

ave.” 


Federal Incorporation. ‘‘Federal Regu- 
lation of Railway Capitalization.’”’ By Arthur 
W. Spencer. The Trend, v. 1, p. 83 (Apr.). 

Favoring national incorporation of com 
engaged in interstate commerce, and 
but just regulation of their finances. 

General Jurisprudence. ‘‘Austin, Kor- 
kunov and Mr. Hastings— A Reply.” By W. 
Jethro Brown, University of Adelaide. 11 
Columbia Law Review 348 (Apr.). 
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A reply to Mr. Hastings’ article on ‘“‘Law and 
10 Columbia Law Review 740 (23 Green 


Force, 
g 93) 
“Korkunov is maintaining that ‘constraint 

is neither a fundamental, nor even a general, 

attribute of juridical phenomena.’ He urges 
in defence of this pase me xm that we can con- 
ceive of law without constraint. ‘If society were 
composed only of perfect men, constraint would 
be superfluous and unknown.’ No doubt; but 
in the meantime it would be wise to recognize 
that man is not perfect; and that his imperfec- 
tions have to be taken into account in determin- 
ing the real significance of existing institutions. 

“In conclusion, I return to my starting point. 

There has been for some time so much sneering 

at Austin’s work that it appears to me timel 

to utter a word of protest. No doubt Austin’s 
analysis is inadequate. He does not grasp, for 
example, the significance of the fact that the 

Ruler is an organ of an organized society, and 

that the Ruler’s will is therefore an expression 

of a general will. We need, as T. H. Green 
pointed out, to combine the analysis of Austin 
with that of Rousseau. It remains nevertheless 
true that Austin’s Province of Jurisprudence 

Determined is an enduring contribution to the 

literature of the subject. For clearness of 

thought, for vigor of analysis, for the power to 
stimulate the thinking power of a student, 

Ausiin’s work is unsurpassed by that of any 

English jurist. It is true that in his analysis 

the element of force assumes an undue import- 

ance; but we shall learn to do better than Austin, 
not by discarding the results of his labors, but 
by peg those results. Beyond Austin, no 
doubt, but through Austin, lies the way of prog- 

ress in the near future.” i 
“The Ancient Hindu and the Modern Euro- 

pean Ideas of Sovereignty.” 15 Calcutta Weekly 

Notes, no. 3, p. xiv, no. 4, p. xxii (Dec. 5, 12). 
“The laws that were recorded in the dharma 

shastras being, in the eyes of the Hindus, of 

divine origin, they were believed to be immutable. 

According to Hindu theology Divinity itself 

was not above law, far less the King. The King 

had to apply the laws as he econ them. His 
sole function was to preserve the dharma. 

Dharma included the rules of conduct in all 

spheres of life. Dharma is eternal (sanatana). 

Legislation in the modern sense of the term was 

thus out of question in a Hindu state. The 

King could neither make nor unmake laws. 
“Phe laws being essentially unalterable, the 

Brahmins appreciated the advantages of the 

concentration of all executive power in a single 

individual for the purpose of putting those 
laws into operation. It is clear from the great 
epics as well as from the Smritis that the only 
form of government which they could conceive 

of was the monarchy. (See Sukra I, 340-344.) 

Yet, as is apparent hom their conception of the 

Sovereign’s functions, nothing could be farther 

from their thought than that he should be an 

autocrat and exercise his powers arbitrarily.” 


Government. ‘The Federal Courts: A 
Brief Outline of their Organization and Juris- 


diction Under the New ‘Judicial Code.’” By 
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William H. Loyd. 59 Univ. of Pa. Law Review 
454 (Apr.). 

See p. 291 supra. 

Australia. ‘The Legal Interpretation of the 
Constitution of the Commonwealth.” By A, 
Berriedale Keith. 11 Journal of Comparative 
Legislation, no, 24 n. s., p. 220 (Mar.). 

First part of a study of the distribution of 
powers in the Constitution, the purpose being 
to throw light on the issue presented by a funda- 
mental difference of opinion between the Judicial 
Committee of the Privy Council and the Com- 
monwealth High Court, regarding principles 
of interpretation. 

Direct Government, General Jurispru- 
dence, Legislative Procedure, Local Govern- 
ment, Recall of Judges. 


Hindu Law. See Criminal Law, General 
Jurisprudence. 


International Arbitration. Special Number. 
Editorial Review, v. 4, pp. 329-374 (Apr.). 

This issue contains a number of messages and 
short papers written on behalf of the cause of 
international peace and arbitration, by Henry 
Van Dyke, President Taft, Ambassador Bryce, 
Prof. Samuel T. Dutton, Theodore Marburg, 
Henry C. Phillips, William L. Hull, James Brown 
Scott, John A. Stewart, Edwin Ginn, James A. 
Macdonald and Madeleine Black. resident 
Taft says: — 

“If now we can negotiate and put through a 
positive agreement with some great nation to 
abide by the adjudication of an international 
arbitral court in every issue which can not be set- 
tled by negotiation, no matter what it in volves, 
whether honor, or territory, or money, we shall 
have made a long step forward by demonstrating 
that it is possible for two nations at least to 
establish as between them the same system of 
due process of law that exists between individuals 
under a government.” 


“The Hague Conferences.’”” By James L. 
Tryon. 20 Yale Law Journal 470 (Apr.). 


“The Hague peace system in a word is now 
important. The Hague conventions represent 
previously accepted or now generally agreed 
upon rules of International Law. The central 
feature of these conventions is that relating to 
the Pacific Settlement of International Disputes. 
By its terms, if war threatens, mediation, com- 
missions of inquiry, or arbitration may be em- 
ployed to prevent its occurrence. If war breaks 
out, mediation may stop it. But while it lasts 
its severities upon enemies and infringements 
upon neutrals are restricted. The fact that the 
Conferences have become periodic, that their 

rogram will be more carefully arranged in the 
uture than in the past, and that their procedure 
will be elaborated indicates their probable 
development into a real Parliament of Nations. 

“A Congress of Nations, when it comes, 
should be competent to deal with the most 
serious questions that arise between states and 
with the International Court ought to be a 
strong safeguard of international peace.” 


See Armaments, Legal Education. 


The Green Bag 


International Law. See Extra-Territori- 
ality, Legal Education. 


Legal Education. ‘A School of Internationaj 
Law.” By W. R. Bisschop, LL.D. 11 Journg 
of Comparative Legislation, no. 24 n. s., p. 288 
(Mar.). 


The writer is an earnest advocate of inter. 
national arbitration, which no longer is a mere 
dream, but “has become a fact,’ and it is 
gratifying to see that he does not confuse it 
with international peace. The Hague Con- 
ferences have been misnamed Peace Con. 
ferences, “for strife will never be ended between 
nations, and eternal peace there shall be only 
in death.” The proposed school of international 


aw, he says, would be a natural corollary for the - 


Hague court, in the same way that the Inns of 
Court were the corollary of the King’s Courts 
of Justice in England. 


Legal History. See Copyright, Criminal Law, 


Legislative Procedure. ‘‘Leadership in the 
House of Representatives.’’ By Hon. George 
B. McClellan. Scribner's, v. 49, p. 594 (May). 


“It is puto possible that the House may 
shift its leadership from the Chair to the floor, 
by depriving the Speaker of the political powers 
now connected with the office. If the House 
shall so decree, the impartial presiding officer, 
so much desired by many, may come to life, 
but the powers once centred in the Chair will 
naturally focus in the floor leader. Were the 
House to be led from the floor the same outcry 
that is made today against the Speaker would 
be raised against the tyrant at the head of rules 
or whatever chairmanship might carry the 
leadership, and were the leadership to be in 
commission, the steering committee would be 
abused with equal fervor. Those who object 
to any leadership whatever, and they are many, 
would only be satisfied under a condition of 


legislative lawlessness horrible of contemplation 
and impossible of realization.” 


Local Government. ‘‘Self-Rule in the 
Cities.” By James Schouler, LL.D. 20 Yak 
Law Journal 463 (Apr.). 


“In short, our fundamental law in America 
does not guarantee to the people of political 
divisions in a state any implied right of local 
self-government to assert against the state itself. 
“We have held,’ observes the Court in one of our 
latest cases, ‘in common with all the courts of 
this country, that municipal corporations, 
in the absence of constitutional restrictions, 
are the creatures of the legislative will, and are 
subject to its control, the sole object being the 
common good, and that rests in legislative 
discretion.’ (Lutterlow v. Fayetteville, 149 N. 
C. 65 (1908-09) ) And, upon this fundamental 
principle judges now rest, even when doubting, 
as they sometimes do, whether some of the 
experimental changes lately put in operation are 
likely to give to the local inhabitants a beneficent 
and well-ordered government. (See per curiam, 
Graham v. Roberts, 200 Mass. 152.)”’ 
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Marriage and Divorce. ‘The Evidence of 
Divorce.” By William Marston Weeks. 4 
Maine Law Review 179 (Apr.). 

The third installment of a comprehensive 
treatment of the law of evidence with respect 
to actions for divorce. 

Mistake. ‘‘Mistake in the Formation and 
Performance of a Contract, II.” By Roland R. 
Foulke. 11 Columbia Law Review 299 (Apr.). 

“Relief from mistake is exceptional, and there- 
fore depends more on the particular principles 
governing the case in which the mistake occurs 
than it does on general principles relating to the 
subject as a whole. Failure to adopt this view 
has caused a large part of the difficulty in the 


subject. 

The distinction between mistake of law and 
mistake of fact originated in the year 1802, 
in the notion that the maxim that everyone 
is presumed to know the law is of general appli- 
cation, and the distinction is still. generally 
observed by the courts. Although some of the 
greatest lawyers have studied the matter atten- 
tively, no one of them has been able either to 
draw the distinction between a mistake of fact 
and a mistake of law, or to discover the principle 
upon which relief will be withheld in case of 
mistake of law. There are, therefore, good 
reasons for disregarding the distinction as a 
mere notion originating in a dictum incompre- 
hensible to the greatest minds, having no support 
im reason, producing hopeless confusion, and 
incapable of practical application. It has 
therefore been assumed in the discussion that 
there is no reason, at least so far as the law of 
contract is concerned, for distinguishing between 
a mistake of law and a mistake of fact.” 

The principles involved in awarding the relief 
which the law affords in the case of mistake 
in the formation and performance of a contract 
are minutely summarized in this last installment. 

Motor Vehicles. ‘‘The Violation of Laws 
Limiting Speed as Negligence.” William P. 
Malburn. 45 American Law Review 214 (Mar.- 
Apr.). 

“It is believed the only strictly defensible 
position to take is that violation of speed laws 
in which a right of action is not expressly pro- 
vided, is punishable only by the penalty stated 
and cannot be made the basis of a civil action, 
cannot alone sustain a verdict in an action for 
negligence, and is in fact no evidence of negli- 
gence; and that even if a statute providing a 
penalty for its violation can be regarded as 
creating a duty between individuals, this rule 
cannot be extended to ordinances on which most 
of the cases are based. It is evident, however, 
that the courts have deliberately turned their 
backs on this position, and it is further evident 
that they are likely to continue as heretofore 
in hopelessly divided ranks.” 

Negligence. See Motor Vehicles, Tort. 

Negotiable Instruments. ‘The Hague 
Conference on Bills of Exchange.” By Sir 
Mackenzie Chalmers, K.C.B. 11 Journal of 
Comparative Legislation, no. 24 n.s., p. 278 (Mar.). 


The Hague conference last summer marked a 
new departure in private international law, and 
the benefits will be far-reaching. For, says 
the author, while England and the United States 
cannot become to the Uniform Law, it 
will greatly simplify matters, as its adoption will 
mean that there are to be only two great systems, 
the Continental and the Anglo-American. 


See Uniformity of Law. 

Penology. See Criminal Law. 

Pleading. See Estoppel, Procedure. 

Postal Service. ‘‘Rate-Regulating Bodies 
and the Postal Service.”” By Nathan B. Williams 
45 American Law Review 248 (Mar.—Apr.). 


“I cannot believe that Congress ever intended 
to give to the Interstate Commerce Commission 
any authority to enquire into or make rates on 
mailable matter carried interstate by express 
companies or other carriers. To permit the 
Interstate Commerce Commission or any other 
rate-making or rate-regulating body to make 
rates upon mail matter is to supersede and set 
aside the work of Congress on the same subject; 
it is in effect to repeal the laws of Congress, 
an unheard of proceeding. The effect of such 
action is to make havoc and create chaos or 
worse in the administration of the laws govern- 
ing the postal service.’ 

Presumption of Death. ‘Notes on the 
Presumptions of Death and Survivorship in 
England and Elsewhere.’’ By H. A. De Colyar, 
K.C. 11 Journal of Comparative Legislation, 
no. 24 n. s., p. 255 (Mar.). 


Dealing by the comparative method, briefly, 
but not exhaustively, with the law as it exists 
in England, and many other countries, including 
the United States. 


Procedure. ‘The Federal Equity Practice.’ 
By Ralph W. Breckenridge. 5 Illinois Law 
Review 545 (Apr.). 

“The federal equity practice ought to be 
changed in at least the particulars herein pointed 
out. The changes can be accomplished by a 
revision of the — rules. The Supreme Court 
of the United States has power to make the 
revision. An appeal to the wisdom and judg- 
ment of that tribunal to bring about such pro- 
cedural reforms as can be achieved in that way 
will doubtless meet with due consideration.” 

See Pleading. 


Public Service Corporations. ‘The Politics 
of American Business.”” By Sidney Brooks. 
North American Review, v. 193, p. 708 (May). 


“As an example of the advance that has been 
made and that is still going on toward an under- 
standing between the corporations and the 
pn the language used in the middle of March 

y Mr. Theodore Vail in submitting his annual 
report to the stockholders of the American 
Telephone and Telegraph Company seems to me 
highly significant and auspicious. I have come 
across nothing, not even in the sane and lumi- 
nous speeches and articles that one has grown 
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used to expecting from Mr. James J. Hill, that 
struck me as more indicative of the growing 
enlightenment of the business world than this 
report of Mr. Vail’s. It is a document such 
as a dozen years ago no erican in his posi- 
tion, no ‘captain of industry’ or ‘Trust magnate,’ 
would or could have penned.” 


Railway Rates. ‘The Railroad Rate Deci- 
sion.” By J. Shirley Eaton. North American 
Review, v. 193, p. 694 (May). 


An able analysis of the decision of the Inter- 
state Commerce Commission in the Western 
Traffic Association and Eastern Classification 


S. 

“The rate case was nominally an issue between 
two groups of railroads, on the one hand, and 
opposing shippers on the other hand, but the 
stability of American railroad credit, the char- 
acter of public investment, the flexibility of 
capital as an agent of economic expansion, the 
nature and potency of competition to evolve the 
economic efficients, have all received an impress 
which for good or for bad will greatly influence 
our affairs for a long time to come.” 


See Postal Service, Public Service Corpora- 
tions. 


Recall of Judges. ‘‘The Recall of Judges.” 
By Albert Fink of the San Francisco and Alaska 
bar. North American Review, v. 193, p. 672 
(May). 


“Tt is one of the peculiar functions of a judge 
in a state governed by laws and not by men to 
protect the minority or the individual, as the 
case may be. Though chosen by the majority 
or by some person or persons to whom the power 
of selection has been delegated, they cease, upon 
induction into office, to become the mere ser- 
vants at will of those by whom they were selected, 
nay, they never were their servants. The right 
of selection in no sense carries with it such right 
of domination as was attempted by Charles I. 
Upon selection the judges become the servants 
of the whole people, not of the majority or class 
by whom they may have been chosen. They 
represent the minority, the weakest class in 
society: the humblest individual, just as much 
as the dominant political party, the laboring 
or moneyed classes, or the most potent members 
of the community. During their term of office 
they are justly answerable to no one.” 


Social Justice. ‘‘The Spencerian Formula 
of Justice.” By H.S. Shelton. 21 International 
Journal of Ethics 298 (Apr.). 


“Powerful as were his reasonings, and his 
advocacy of the cause of liberty, yet the eccen- 
tricities of his special conclusions, and the wa 
in which these appeared to be bound up wit 
his main principles, render it unlikely that his 
arguments would carry conviction to those not 
previously inclined to favor his school of thought. 
So far as this part of his work is concerned, he 
appears to have left no successors.” 


Sterilization of Criminals. 
of Habitual 


“Sterilization 
Criminals and Feeble-Minded 


The Green Bag 


Persons.” Editorial. By E. R. Kleedy]. 5 
Iliinois Law Review 578 (Apr.). 


“The theory on which the bill [House Bill 49, 
Illinois] is based is questionable. The view of the 
Italian criminologists that criminal traits are 
transmissible by heredity is strongly combated 
in many quarters, notably in England. The 
enactment of House Bill 49 would embody ina 
proposition of law this theory that criminality 
isinheritable. This isa proceeding the physicians 
might reasonably be expected to oppose. 
criticize with great vehemence the legal test of 
insanity, which test, when it arose seventy years 
ago, was but the crystalization of the then 
prevailing medical theory of insanity.” 


“The. Rule in Rylands v. Fletcher.” 
59 Univ. of Pa. Law 


Tort. 
By Francis H. Bohlen. 
Review 423 (Apr.). 


The third and final installment of a paper 
marked by an unusual capacity for acute analysis 
and clear statement. 

“An entirely new system of jurisprudence 
might well contain, as a fundamental principle, 
the conception that liability to repair harm done 
is only to be imposed as a species of punishment 
for misconduct, moral or social. But this was 
not the original conception of the English law — 
on the contrary, it was an innovation, though 
an innovation now some four hundred years old. 
It came in gradually as a defense rebutting the 
liability attacking under the older conception 
that he who breaks, must, because he breaks, 
pay. The defendant was allowed to escape 
a liability, under which he prima facie lay, 

use it was considered unjust to transfer 
the loss from one innocent person to another 
equally innocent. The absence of fault, there- 
fore, originally served as a defense which re- 
lieved an innocent cause of harm from liability 
to make good the loss he had occasioned. And 
while in new actions fault was regarded as essen- 
tial to recovery, it was still required because 
it was thought more just to leave the loss where 
it had fallen than to single out the innocent 
defendant as the victim simply because he was 
the author of the loss. The fact that the plain- 
tiff’s harm is caused by some one’s fault is no 
good reason why one innocent thereof should 
pay for it. Whether the fault is important be- 
cause liability is only imposed as a punishment, 
or use innocence is a defense to the prima 
facie liability of the author of harm, because of 
the injustice of the transferring the burden from 
the shoulders of one innocent person to those 
another equally guiltless—the fault of one 
other than the defendant can logically make no 
difference to the plaintiff’s right to recover. 
It is certainly unjust to punish one man for the 
fault of another, especially for that of one for 
whose acts he is not legally responsible, nor should 
the guilt of a stranger invalidate his defense 
of innocence when offered in bar of the liability 
prima facie answering from his authorship of 
the harm. That the work is ill done may show 
that the one injured thereby should recover 
against the person in fault; it does not show that 
he should recover against one innocent of all 
misconduct. 
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“These cases show a distinct revulsion from 
the conception that fault is essential to liability. 
The defendant, himself innocent, is held liable 
because, by causing, for his own purposes, 
dangerous work to be done, he is the author of 
the harm caused by its performance without 
the precautions necessary to secure the safety 
of others. This is a distinct reversion to the 
earlier conceptions that he who causes harm, 
however innocently, is, as its author, bound 
to make it good. They seem to be the result 
of one of those illogical compromises between 
conflicting conceptions which are inevitable 
where the public sense of justice, having changed 
with a change in economic and social opinion, 
leads the court to feel its way to the abandon- 
ment of some long accepted conception, now felt, 
though perhaps only vaguely, to be no longer 
tenable or satisfactory. Such compromises 
are the usual indication of a transition period 
in the development of the law, in which it is 
seeking to adapt itself to new conditions and to 
accommodate itself to a changed public sense of 
what is just and desirable. It cannot be expected, 
nor in the writer’s opinion is it desirable, that the 
principles announced therein should find a 
permanent place in the law: they seem rather 
to be a — between the old conception and 
some new solution of the problem of the proper 
distribution of the loss necessarily caused the 
individual activities of civilized mankind, each 
in pursuit of his own interests. And as no one 
indefinitely remains upon a bridge, but either 
passes over it upon his way or returns to the 
shore he has left, so it is to be expected that the 
courts, which have in these cases parted company 
with the idea that no person need make good 
the loss he innocently causes, will either return 
to that principle, abandoning the position they 
now occupy, or that they will goon in the path on 
which they have started and will work out some 
new principle for the distribution of the loss, 
which will satisfy the more highly socialized 
modern sense of justice.”’ 


Uniformity of Law. ‘The Uniform Ne- 
gotiable Instruments Law: Is it Producing Uni- 
formity and Certainty in the Law Merchant?” 
By Crawford D. Hening. 59 Univ. of Pa. Law 
Review 471 (Apr.). 

Section 14 of the Act, relating to the title of 
the holder of paper executed in blank and filled 
up by an agent of the maker in violation of his 
authority, has been variously interpreted, the 
Supreme Court of Iowa pg me in exactly 
the opposite way from the English Court of 
Appeals’ interpretation of the same clause in 
the English Act. This episode ‘‘exemplifies one 
of the constant dangers of codification. If 
rights are limited by a code to a certain class 
of persons and that class is defined in a code- 
definition there is constant danger lest the 
makers of the code have made the code-defini- 
tion too restricted and thereby have excluded 
from the class those who previously had enjoyed 
os rights thereafter limited to the code-defined 
class.’ 

Other sections of the Act which have been 
variously construed are discussed. 

The writer does not reach in this first install- 
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ment the central problem of his inquiry, which 
aims to settle the following questions: — 


“First: The purpose is to show the present 
situation with respect to uniformity of inter- 
pretation of the same sections of the Act by 
different state courts. 


_ “Second: The purpose is to discuss the ques- 
tion whether, if uniformity is being accomplished, 
the resulting rule of law is desirable. 


“Third: To point out some of the variations 
between the Act as originally recommended 
and the Act as adopted in several states, or 
modified by subsequent legislation. 


“Fourth: The general utility of codification 
(apart from the ibility of uniformity of 
interpretation) in the light of the interpretation 
of the Act. 


“Fifth: Those changes in the Act by amend- 
ment or repeal of certain sections now needed 
in the interest of uniformity.” 


“A Plea Against Playing a Lone Hand in 
Workmen’s Compensation Legislation in IIli- 
nois.” Editorial By J. H. Wigmore]. 5 
Illinois Law Review 571 (Apr.). 

“Senate Bill No. 283, for a workmen’s com- 
pensation system in Illinois, has been reported 
out favorably from committee. ... It is one 
of the good bills among — such now pending 
in many states. But it ought not to pass now. 
And the og! reason is that there are so many 
other good bills now pending in other states. 
Massachusetts, Minnesota, Indiana, Ohio, Wis- 
consin and a few other great industrial states 
are all now considering such bills. They all 
differ, however, in vital provisions and in details 
of phrasing which affect the scope of the risk 
covered. This wide variation is their great 
defect, and a dangerous one. Uniformity is the 
most desirable single feature in such legislation. 
And no two of them are identical in a single one 
of the dozen essential principles involved. 

“The danger is — yes, the certainty is — that 
confusion will be ‘worse confounded’ if these bills 
pass now. Industry is now on a basis of uniform 
conditions. The same market, the same machin- 
ery, the same wage scales, the same unions, the 
same employers’ associations, the same insurance 
companies, affect the liability under present 
law in all these states. There are no state lines; 
the cleavage goes on entirely different lines. 
The industries compete on conditions which have 
nothing to do with state lines. To change the 
basis of liability on state lines alone is merely 
to add new burdens without removing the 
present ones, and to offer to employees a vain 
relief ape , oun inogeine. _ The — 

urpose of the p ive slation is to sub- 
vritute a_ basis of soauailiedl industrial risk 
instead of a basis of qualified d e-liability 
for fault. The two cannot co-exist; they would 
cripple the industry, and the present crude 
system of injury-litigation would remain un- 
abated. Until several leading states can go 
on the new basis together and with fair uniform- 
ity, it is useless to expect any real alleviation. 

“This uniformity is bound to come, in a short 
year or two. Give the states a chance to get 
together. The first time they ever got together 
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was last October, here in Chicago. P 

was made, but no final results were pine ny 
Since then, the Civic Federation has drafted a 
Uniform Bill, and the Committee of the National 
Conference on Uniform State Laws has drafted 
a Uniform Bill. These three Uniform Bills have 
not yet been considered in conference. Give the 
country a chance to get together on one of them. 
A lone hand in such a game is a dangerous thing. 
Nothing substantial is lost by waiting. The 
legislation is sure to come — coming as fast and 
as surely as spring weather. A little delay will 
bring it in ae. Pa and healthy form, which 
will place Illinois industries on the same footing 
as its great neighbors and competitors. To give 
this proposed law a place on the books now is 
to fasten on the state of Illinois a series of judi- 
cial interpretations and a e of insurance 
rates which will isolate Illinois from the general 
movement and hold it apart for years to come.” 

“Uniform State Laws.” By Nathan William 
MacChesney. 5 Illinois Law Review 521 (Apr.). 

See p. 295 supra. 

See Negotiable Instruments. 

Waters. ‘Public Regulation of Water Power 
in the United States and Europe.’”’ By Prof. 
John A. Fairlie. 
(Apr.). 

Valuable as a succinct summary of the legisla- 
tion regulating water power rights, as it exists 
in the federal and state jurisdictions, and in 
the chief countries of the Continent of Europe. 


Wills. See Conflict of Laws. 


Workmen's Compensation. ‘‘The Awaken- 
ing of the American Business Men; III, Indus- 
trial Indemnity.” By Will Irwin. Century, 
v. 82, p. 118 (May.). 

Mr. Irwin has summarized pregnant infor- 
mation with the ability of an accomplished 
journalist, and his paper offers a vigorous, 
yet dispassionate layman’s argument for 
compulsory workmen’s compensation. 


See Uniformity of Laws. 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. Grotius. ‘‘Grotiusand the Move- 
ment for International Peace.’’ By R. Walton 
Moore. 45 American Law Review 194 (Mar.- 
Apr.). 

Lammasch. ‘Professor Heinrich Lammasch.’® 
By Professor Redlich. 11 Journal of Compara- 
tive Legislation, No. 24 n. s., p. 209 (Mar.). 


Morgan. “The Life Story of J. Pierpont 
Morgan.” By Carl Hovey. Metropolitan, 
v. 34, p. 245 (May). 

This installment deals with the United States 
Steel Corporation, and dramatically recounts 
the story of Mr. Morgan’s greatest financial 
and industrial achievement in _ successfully 
organizing and establishing this great corpora- 
tion. 


9 Michigan Law Review 463 
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Wilson. ‘Woodrow Wilson: Possible Pregj. 
dent.” By William Bayard Hale. World's 
Work, v. 22, p. 14339 (May). 


_ A fascinating portrayal of a potent and attrac. 
tive personality. 


Esperanto. ‘‘The International Society of 
Esperantist Jurists.” By William E. Baf, 
45 American Law Review 235 (Mar.—Apr.), 


“The unification of the excellencies of the 
common law and the Corpus Juris Civilis wil] 
be brought about by Esperanto in the course of 
time. either system will be supplanted — 
both will become harmonized and invigorated 
thereby. There must follow legal changes as 
soon as the advocates of one country, looking 
for needed legislation in other countries, find the 
need anticipated in a foreign country and avail 
themselves through Esperanto to receive the 
information required. In this way, it is to be 
noted, it will be possible forl awyers using Es- 
peranto to receive information on all legal 
topics of interest directly from the original 
foreign sources. Private reports will be ex- 
changed between the lawyers of the various 
countries.” 


Expansion of Trade. ‘German and Ameri- 
can Methods of Production.” By W. H. Dooley. 
Atlantic, v. 107, p. 649 (May). 


“Every trade and district of Europe has its 
own knives, and they are constantly making 
new patterns for new societies or districts. In 
some cases one firm will average two new 
patterns a week for two years. This is a trade 
which will not be standardized, and that is one 
reason why America has failed to compete. 
Herein lies an important difference between 
the European and American manufacturers: 
the former is always anxious to meet the needs 
of the market, while the latter standardizes 
certain brands and offers nothing else.” 


“The Industrial Future of China.” By Prof. 
E. A. Ross. Century, v. 82, p. 34 (May). 

“It is not likely . . . that the march of in- 
dustrialism in China will be so rapid and tri- 
umphant as many have anticipated. Jealousy 
of the foreigner, dearth of capital, ignorant labor, 
official ‘squeeze,’ graft, nepotism, lack of experts, 
and inefficient management will long delay the 
harnessing of the cheap labor power of China.” 


Fiction. ‘Things that are Czsar’s.” By 
Elizabeth Moorhead. Scribner's, v. 49, p. 600 
(May). 

The story of a woman who told the truth in 
court and gave up a fortune legally hers. 


History. ‘‘The Women of the Cesars: 
Woman and Marriage in Ancient Rome.” By 
Guglielmo Ferrero. Century, v. 82, p. 3 (May) 

Among ancient societies the Roman was 
— that in which, at least among the 

tter classes, woman enjoyed the greatest 
social liberty and the greatest legal and economic 
autonomy. There she most nearly approached 
that condition of moral and civil equality with 
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man which makes her his comrade, and not his 
slave — that equality in which modern civiliza- 
tion sees one of the supreme ends of moral 


progress. 
Money-Lending. ‘American Unthrift.” By 
Charles T. Rogers. Ailantic, v. 107, p. 693 
(May). 
Throwing much light on the extensive business 
of money-lending, as it is actually conducted 
in typical cities of the country. 


Party Politics. ‘‘The Meaning of Insur- 


“gency.” By Ray Stannard Baker. American 


Magazine, v. 72, p. 59 (May). 

“There is too much bitter history connected 
with both of the old party names; too much 
prejudice in the South, too much partisanship in 
the North. What is needed is a new progressive 
party which shall unite all the progressives 
of the country.” 

“The Biggest Boss of Them All.” By Frank 
Parker Stockridge. Hampton's Magazine, v. 26, 
p. 616 (May). 

“Cox is the last of the old-time city bosses 
who ruled by sheer might — the last, and the 

test. No power more absolute than that of 
ox has ever been exercised in the United States; 
no other boss in the days of the great bosses 
ever contolled a more closely knit, perfectly 
organized and well-lubricated political machine, 
no other man since the days of Tweed has ever 
_ é city by the throat with so firm a grip as 
as Cox. 


Tariff. ‘The A B C of the Tariff Question.” 
By Andrew Carnegie. Century, v. 82, p. 143 
(May). 

“Duties should not be levied upon art treasures 


imported, because these tend to gravitate to 
public galleries and thus become the priceless 


possessions of the people. Although held for 
a time by their owners a generation comes 
when an owner bereft of family, perhaps, or for 
other reasons, nape them to the city. They 
are not ‘consumed’ as luxuries are.” 

“The Reciprocity Agreement, from a Canadian 
Standpoint.” By Hon. George E. Foster, M.P. 
North American Review, v. 193, p. 663 (May). 

“We have stent cost opened our vast prairies 
and established an industrial system for the 
pu of attracting population and capital 
and developing our rich natural resources. For 
thirty years we have been —— money 
lavishly in perfecting our east and west transport, 
to develop our interprovincial trade, and facili- 
tate exchanges with the mother country. 

“The reciprocity pact cuts straight across 
this development and this ideal, disconnects 
our provinces, attacks our industries, taps our 
east and west connections by north and south 
lines, and menaces our national solidarity.” 

“Blasting at the Tariff Wall.” By Arthur 
Wallace Dunn. Metropolitan, v. 34, p. 1381 
(May). 

Treating of the Canadian reciprocity bill, 
and particularly of the attitude of insurgent 
Republicans in Congress toward it. 


Taxation. ‘The Things that are Czsar’s; 
IV, Taxes two Sides of the Line.’”’ By Albert 
Jay Nock. American Magazine, v. 72, p. 76 
(May). 

‘There is no such thing in Canada as a general- 
property tax. . Absolutely nothing can be 
done as long as the general-property tax remains 
in our constitutions, or as long as the taxing 
power of the Legislature remains under consti- 
tutional restraint of any kind.” The taxin 
systems of thiscountry and Canada arecompared, 
greatly to the advantage of the latter. 
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“Commodities Clause.’’ Hepburn 
Act — Stock Ownership in Sham Corpora- 
tion. U.S. 

The commodities clause of the Hep- 
burn rate law, interpreted two years ago 
by the Supreme Court of the United 
States (21 Green Bag 301) into what was 
commonly supposed to be an impotent 
group of words, was given new life 
April 3 by that same tribunal in U.S. v. 
Lehigh Valley R. R. Co. (L. ed. adv. 
sheets p. 387). The ‘‘commodities” 


clause made it unlawful for a railroad to 
transport in interstate commerce any 
commodity produced by it, or in which 
it might own or have any interest, with 
certain exceptions. The government 
sought to reach under the law a number 
of railroads carrying anthracite from 
Pennsylvania. 

In ruling that the bill in the govern- 
ment’s suit might be amended Mr. 
Chief Justice White said: — 

“While that decision [the former deci- 
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sion of the Supreme Court] expressly 
held that stock ownership by a railroad 
company in a bona fide corporation, 
irrespective of the extent of such owner- 
ship, did not preclude a railroad company 
from transporting the commodities man- 
ufactured, mined, produced or owned by 
such corporation, nothing in that con- 
clusion foreclosed the right of the 
government tc question the power of a 
railroad company to transport in inter- 
state commerce a commodity manufac- 
tured, mined, owned or produced by a 
corporation in which the railroad held 
stock, and where the power of the rail- 
road company as a stockholder was used 
to obliterate all distinctions between the 
two corporations. That is to say, where 
the power was exerted in such a manner 
as to so commingle the affairs of both 
as by necessary effect to make such 
affairs practically indistinguishable, and 
therefore to cause both corporations to 
be one for all purposes. . . . 


“Our duty is to enforce the statute, 
and not to exclude from its prohibitions 
things which are properly embraced 
within them. Coming to discharge this 
duty it follows, in view of the express 
prohibitions of the commodities clause, 
it must be held that while the right of a 
railroad company as a stockholder to 
use its stock ownership for the purpose 
of a bona fide separate administration 
of the affairs of a corporation in which 
it has a stock interest may not be denied, 
the use of such stock ownership in 
substance for the purpose of destroying 
the entity of a producing, etc., corpora- 
tion, and of commingling its affairs in 
administration with the affairs of the 
railroad company, so as to make the two 
corporations virtually one, brings the rail- 
road company so voluntarily acting as 
to such producing, etc., corporation 
within the prohibitions of the commodi- 
ties clause.” 
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Direct Government. Initiative and 
Referendum Unconstitutional. Texas. 


The Texas Court of Appeals unani- 
mously decided March 9 that the initia. 
tive and referendum are unconstitutional, 
The case arose upon the violation of an 
ordinance regulating telephone rates ip 
Dallas. The charter of Dallas both gives 
the usual officials the usual powers to 
regulate public facilities, and adds that 
when such regulations are adopted by 
the method of the initiative and refer- 
endum they cannot be altered except 
by a similar submission to the popular 
vote. The defendant violated such an 
ordinance, and its validity was essential 
to the punishment of the telephone offi- 
cial who disregarded its terms. 

The Court said: — 

“Under our Constitution the prin- 
ciple of making laws is that the laws 
are made by the people, not directly, 
but by and through their chosen repre- 
sentatives. By the act under considera- 
tion this principle is subverted, and the 
law is proposed to be made at the last 
by the vote of the people, leading inevi- 
tably to what was intended to be avoided 
— confusion and great popular excite- 
ment in the enactment of the laws.”’ 


Employers’ Liability. Waiver of 
Remedies at Law by Contract of Accident 
Insurance or Benefit — Freedom of Con- 
tract may be Limited by Legislation De- 
priving such Contracts of Force — Legis- 
lative Powers. U.S. 


An important point of employers’ lia- 
bility and workmen’s compensation legis- 
lation was disposed of in Chicago, Bur- 
lington & Quincy R. R. Co. v. McGuire, 
219 U. S. 549, decided by the United 
States Supreme Court Feb. 20. The 
question arose under section 2071 of the 
Iowa code, as amended in 1898, which 
in substance provides that no contract 
restricting the liability of the employer 
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to his employees for damages for negli- 
gence shall be legal or binding, even 
though such contract be a contract 
between employer and employee provid- 
ing for insurance relief, benefit or 
indemnity in case of the employee’s 
injury or death. 

The Court upheld the statute, Mr. 
Justice Hughes basing his decision on 
the general ground that such a limitation 
of the employee’s freedom of contract is 
within the legislative power to regulate 
the relations of employer and employee, 
and competent in order to make such 
liability as may be legally imposed on 
the employer effective. 

Hence there seems to be nothing in 
this decision inconsistent with the view 
that the legislature, in regulating labor 
conditions, has power to validate, as well 
as to disallow, contracts relieving the 
employer from liability for damages at 
law. There therefore seems to be 
nothing in the decision irreconcilable 
with the principles of a system of elective 
workmen’s compensation. 


Interstate Commerce. State Statute 
Relating to Train Crews Does not Burden 
Interstate Commerce. U.S. 


Last year’s decisions of the Supreme 
Court in International Text-Book Co. v. 
Pigg, 217 U. S. 91, Western Union Tel. 
Co. v. Kansas, 216 U.S. 1, and Pullman 
Co. v. Kansas, 216 U.S. 56, were im- 
portant as prohibiting to the states the 
passage of legislation applicable to for- 
eign corporations of such a form as to 
burden interstate commerce. That this 
doctrine will not be carried beyond cer- 
tain limits is evident from the decision 
rendered Feb. 20 in Chicago, Rock Island 
& Pac. Ky. Co. v. Arkansas, 219 U. S. 
453. In this case Mr. Justice Harlan 
held that a state statute prescribing a 
minimum of three brakemen for freight 
trains of more than twenty-five cars, 


321 


operated in the state, does not amount 
to an unconstitutional regulation of 
interstate commerce when applied to a 
foreign railway company engaged in 
such commerce. The Court said: — 

“Beyond doubt, passengers on inter- 
state carriers while within Arkansas are 
as fully entitled to the benefits of valid 
local laws enacted for the public safety 
as are citizens of the state. Local 
statutes directed to such an end have 
their source in the power of the state, 
never surrendered, of caring for the 
public safety of all within its jurisdic- 
tion; and the validity under the Con- 
stitution of the United States of such 
statutes is not to be questioned in a 
federal court unless they are clearly 
inconsistent with some power granted 
to the general government, or with some 
right secured by that instrument, or 
unless they are purely arbitrary in their 
nature.” 


Transportation Can be Issued only for 
Money — Annual Passes for Life Un- 
lawful — Acceptance of Advertising in 
Payment. U.S. 


A carrier engaged in interstate com- 
merce cannot lawfully charge, collect or 
receive anything but money for trans- 
portation on its road since the enactment 
of the act of June 29, 1906 (34 Stat. at 
L. 584, chap. 3591, U. S. Comp. Stat. 
Supp. 1909, p. 1149), § 6, prohibiting 
any carrier from demanding, collecting, 
or receiving ‘‘a greater or less or different 
compensation” for the transportation 
of persons or property, or for any service 
in connection therewith, than that speci- 
fied in its published schedule of rates. 
Such was the holding of the United 
States Supreme Court in Louisville & 
Nashville R. R. Co. v. Mottley, 219 U. S. 
467, decided Feb. 20. And it was held 
that the prohibition of the same section 
made unenforcible an agreement by an 
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interstate carrier to issue annual passes 
for life in consideration of a release of a 
claim for damages, though entered into 
prior to the act of June 29, 1906. 

A similar result was reached in Chicago 
Indianapolis & Louisville Ry. Co. v. 
U. S., 219 U. S. 486, decided at the 
same time. It was held in this case 
that advertising may not be accepted 
in payment for transportation without 
violating the provisions of the act of 
Feb. 4, 1887 (24 Stat. at L. 379, chap. 
104, U. S. Comp. Stat. 1901, p. 3154), 
and the acts amendatory thereof; and 
also that a state statute authorizing 
such transactions must give way in so 
far as conflicting with the provisions of 
the federal act. 

See ‘‘Ccmmodities Clause.” 


Monopolies. Sherman Anti-Trust 
Law — ‘‘Rule of Reason” — Undue Re- 
straint of Trade — Court must be Guided 
by Established Law and Duty to Enforce 
Public Policy Embodied in the Statute. 

U.S. 


For U.S. v. Standard Oil Co. see p. 279 
supra. 


Contracts Giving Manufacturer Control 
of Retail Price — Restraint of Trade. 
U.S. 
The question of the right of a manu- 
facturer to control the price of his 
article to the consumer was dealt with 
in Dr. Miles Medical Co. v. John D. 
Park & Sons Co., decided by the United 
States Supreme Court April 3 (L. ed. 
advance sheets, p. 376). The manufac- 
turer sought to enjoin the Cincinnati 
firm from inducing dealers who had pro- 
cured medicines from the manufacturer 
to sell to it in violation of a contract 
with the manufacturer and from selling 
medicines procured in this way at “cut 
rates.” Mr. Justice Hughes said that 
the medical company had made the 
mistake of considering its monopoly of 
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manufacture to be a monopoly of sale, 
“With respect to contracts in restraint 
of trade, the earlier doctrine of the 
common law hasbeen substantially modj- 
fied in adaptation to modern conditions, 
But the public interest is still the first 
consideration. To sustain the restraint 
it must be found to be reasonable both 
with respect to the public and to the 
parties, and that it is limited to what 
is fairly necessary, in the circumstances 
of the particular case, for the protection 
of the covenantee.’’ The Court cited 
with approval the words of Lord Mac- 
naghten in Nordenfelt v. Maxim Nor- 
denfelt Guns & Ammunition Co. (A. C. 
565, 6 Eng. Rul. Cas. 413), and said: 
“But agreements or combinations be- 
tween dealers, having for their sole 
purpose the destruction of competition 
and the fixing of prices, are injurious 
to the public interest and void. They 
are not saved by the advantages which 
the participants expect to derive from 
the enhanced price to the consumer. 
[Citations omitted.] The complainant's 
plan falls within the principle which 
condemns contracts of this class.” 

Mr. Justice Holmes, dissenting, said: 
“There is no statute covering the case; 
there is no body of precedent that, by 
ineluctable logic, requires the conclu- 
sion to which the court has come. The 
conclusion is reached by extending a 
certain conception of public policy to 
a new sphere. On such matters we are 
in perilous country. I think that at 
least it is safe to say that the most 
enlightened judicial policy is to let 
people manage their own business in 
their own way, unless the ground for 
interference is very clear.” 

Taxation. Federal Corporation Tax — 
Excise or Direct Tax — Taxation of State 
Agencies. U.S. 

A far-reaching decision sustaining the 
federal corporation tax law was rendered 
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by the Supreme Court of the United 
States March 13 (Flint v. Stone Tracy 
Co. and other cases, L. ed. adv. sheets, 
p. 342). The gist of the opinion, which 
was written by Mr. Justice Day, none 
of the Justices dissenting, was to the 
effect that an excise tax may be im- 
posed upon “‘the actual doing of busi- 
ness in a certain way.” Considering the 
point that the tax is a direct tax and 
hence could not be levied by Congress 
unless apportioned, the Court said: — 


“Within the category of indirect taxa- 
tion, as we shall have further occasion to 
show, is embraced a tax upon business 
done in a corporate capacity, which is 
the subject-matter of the tax imposed 
in the act under consideration. The 
Pollock case construed the tax there 
levied as direct, because it was imposed 
upon property simply because of its 
ownership. In the present case the tax 
is not payable unless there be a carrying 
on or doing of business in the designated 
capacity, and this is made the occasion 
for the tax, measured by the standard 
prescribed. The difference between the 
acts is not merely nominal, but rests 
upon substantial differences between the 
mere ownership of property and the 
actual doing of business in a certain 
way. 

“It is unnecessary to enter upon an 
extended consideration of the technical 
meaning of the term ‘excise.’ It has 
been the subject-matter of considerable 
discussion — the terms duties, imposts 
and excises are generally treated as 
embracing the indirect forms of taxation 
contemplated by the Constitution. .. . 

“Duties and imposts are terms com- 
monly applied to levies made by govern- 
ments on the importation or exportation 
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of commodities. Excises are ‘taxes laid 
upon the manufacture, sale or consump- 
tion of commodities within the country, 
upon licenses to pursue certain occupa- 
tions, and upon corporate privileges.’ 
Cooley, Const. Lim. 7th ed. 680. 

“The tax under consideration, as we 
have construed the statute, may be 
described as an excise upon the par- 
ticular privilege of doing business in a 
corporate capacity, 7. e., with the ad- 
vantages which arise from corporate 
or quasi corporate organization; or, 
when applied to insurance companies, 
for doing the business of such com. 
panies.” 

With reference to the argument that 
the tax constituted an infringement by 
the federal Government of the sovereign 
powers of the states, inasmuch as it 
taxed privileges conferred by the state 
governments, the Court said: — 

“It is no part of the essential govern- 
mental functions of a state to provide 
means of transportation, supply artifi- 
cial light, water and the like. These 
objects are often accomplished through 
the medium of private corporations, 
and, though the public may derive a 
benefit from such operations, the com- 
panies carrying on such enterprises are, 
nevertheless, private companies, whose 
business is prosecuted for private emolu- 
ment and advantage. For the purpose 
of taxation they stand upon the same 
footing as other private corporations 
upon which special franchises have been 
conferred.” 

Other questions, such as those of uni- 
formity and discrimination, were also 
considered. 

Workmen’s Compensation. See 
Employers’ Liability. 





OVERCROWDING OF THE LEGAL 
PROFESSION 


T is estimated that there are 16,000 
lawyers in New York City alone, 
and that not more than half of them 
succeed in making a fair living. A 
similar situation doubtless prevails in 
all the large cities of the country. The 
pressure to which the other half that is 
unable to earn a fair livelihood is sub- 
ject must give rise to innumerable temp- 
tations, and it is surprising that the 
ethical standards of the profession are 
not much lower than they are. 

Such a condition of things readily 
tends to the production of unnecessary 
litigation, and to the prolongation of 
suits at the client’s expense by resort 
to chicanery and subterfuge. The abuse 
of the contingent fee, ambulance-chasing, 
and overzealous employment of techni- 
calities, while of course not attributable 
to any one cause, certainly owe much of 
their prominence to the powerful induce- 
ment constantly offered to sacrifice the 
higher ideals of the profession to selfish 
greed. There is much talk about the evils 
of the defective administration of justice, 
and a very important factor in the 
present situation is too often overlooked. 
A large part of the profession is con- 
stantly subject to a terrible pressure to 
sacrifice honor to expediency, and what- 
ever may be accomplished by the numer- 
ous beneficent reforms which are being 
pressed forward on every hand with 
admirable determination, the evils of 


our present legal procedure cannot be 
entirely extirpated so long as sordid and 
selfish considerations constantly inter. 
fere, in a large proportion of cases, with 
the profession’s practising what it 
preaches. 

It is neither feasible nor desirable to 
limit the size of the profession by legis- 
lative enactment, so it would be a mere 
waste of time to discuss a remedy which 
would be efficacious but is not available, 
It is possible, however, for professional 
associations to organize more effectively 
for the suppression of practices injurious 
to the public weal. If the impecunious 
lawyer who succumbs to temptation is 
subjected to the certainty of condign 
punishment from which there is no pos- 
sible escape, his example will be an 
object-lesson to others not’to imitate him. 
Fines, suspension or disbarment should 
follow upon wrongdoing so surely that 
no one can be in a position to profit by 
infractions of the code. 

A certain amount of poverty and 
hardship in a crowded profession is 
inevitable, and it would be useless to try 
to suppress it, but the legal profession 
can aim at securing justice to its mem- 
bers, and at the encouragement of those 
who prefer to get business honestly and 
to conduct it by fair and honorable 
means. So soon, therefore, as objec 
tionable practices are promptly visited 
with the requisite penalties, and evil 
ambitions are thwarted, the rewards of 
the profession will be distributed in a 
more equitable manner and poverty will 
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be less apt to be encountered where it is 
undeserved and is not the consequence 
of lax standards of professional conduct. 
_ A circumstance which undoubtedly 
menaces the well-being of the profession 
as a whole, and of the entire community, 
is the concentration of legal business in 
the hands of a small proportion of prac- 
titioners. Petty actions which might 
often with advantage to the client be 
entrusted to the younger struggling mem- 
bers of the profession, are snapped up by 
large firms which have not the facilities 
for giving them proper attention. When 
one of these cases is called in court 
the lawyer having it in charge often has 
a more important case which demands 
his attention elsewhere, and the result is 
that requests for adjournments are so 
frequent as to be an intolerable nuisance 
and to furnish one of the chief factors in 
the law’s delays. The courts have formed 
the habit of too frequently, without 
proper excuse, yielding to these requests. 
Were our judges to refuse to grant 
adjournments'except for adequate cause, 
and to compel the parties to proceed 
with their trial or suffer judgment to be 
entered by default, the business of the 
courts would be immeasurably hastened, 
and the client would soon be able to look 
for a prompt adjudication of the 
matter in controversy. He would soon 
learn to give his case only to a lawyer 
in a position to handle it promptly and 
efficiently, and the result would be a 
wholesome diffusion of legal business 
which would benefit the entire profes- 
sion. 

The evil of an overcrowded profession 
is not in itself serious, so long as it does 
not engender other and greater evils. 
By more effective organized effort, on 
the part both of the bench and of the 
bar, it seems to us that it is reasonable 
to hope for the suppression of these 
secondary evils which obstruct the ad- 
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ministration of justice and have a perni- 
cious effect on the profession as a whole. 
The profession will then offer better 
prospects of advancement to deserving 
beginners and the premium at present 
placed on questionable methods will be 
removed. 


“A. LINCOLN. MARCH 7, 1832” 


S time passes and the distance 
widens between the present and 
the closing years of the Great Emanci- 
pator’s life, few incidents are so insignifi- 
cant, touching that life, as to be 
without public interest. For this rea- 
son we venture the following narrative, 
vouching for nothing except that the 
men who made the discovery named are 
well known and thoroughly reliable per- 
sons. The log with its inscription can 
answer for itself. 

A man by the name of Morgan — Wil- 
liam Morgan —living at Osbernville, 
Illinois, a little town fifteen miles south- 
west of Decatur, the city, by the way, in 
which was held the state convention 
that nominated Mr. Lincoln for the presi- 
dency, recently brought to the cus- 
todian of the State Historical Library, 
a section of red-elm log, measuring some 
twenty inches in length, and bearing 
on one side of it the following inscrip- 
tion: — 

“A, Lincoln. March 7, 1832.” 

The log was discovered more than a 
year ago in a pile of drift in the Sanga- 
mon river, and that the name and date 
carved upon it were carved by Lincoln, 
there seems to be but little doubt among 
those personally familiar with the his- 
tory of Mr. Lincoln’s early life and 
habits. It is recalled by these men that 
Lincoln was quite as much given, in 
those earlier days, to the inscription of 
his name, here and there, as he was in 
later years to sitting for his picture; 
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not because of vanity—for he was 
anything but vain — but because it was 
a simple source of pleasure to him. 

Mr. Morgan gives his story of the 
finding of the log in a rather concise 
way, so that we have followed, largely, 
his own words in the transcription of it. 

“Richard Cochran and I were to- 
gether when we found the log; it was in 
March, 1910. We were prying out some 
large pieces of wood from a drift that 
had formed in the Sangamon, at a bend 
just north of Osbernville, when part of a 
tree about twelve feet long was released 
and rose to the surface of the river. 
I didn’t think anything of that until 
Cochran exclaimed, ‘My God, look at 
this!’ We both stared at it. The part 
bearing the inscription included the fork 
of the tree, so we sawed off the upper 
portion where the two limbs branched 
and then cut the log in two, several 
inches below the inscription. 

“The point where we found the log 
was less than a mile, I should say, from 
the old Hanks farm, just over the line 
in Macon county, where Lincoln lived 
for atime. The part of the log that re- 
mained was perhaps four or five feet long. 
The part having the inscription I took 
home, intending some time to take it to 
Springfield and place it in the hands of 
someone where it could be kept for a 
while for people to see.” 

Morgan, who has lived near Osbern- 
ville, where he was born in 1839, has 
no doubt as to the genuineness of the 
inscription. He thinks the tree lay 
upon the ground and that Lincoln, who 
Was engaged in cutting rails on the 
Hanks farm, probably sat upon it while 
resting or eating his lunch, and on the 
day named, March 7, 1832, whiled away 
a few moments while he was resting 
from his rail-splitting, in cutting this 
inscription. 

The style of the signature, ‘‘A. Lin- 
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coln,” was the form Lincoln invariably 
used, and is an indication of its genuine. 
ness, at least. The letters are evenly 
carved, evidently with a sharp knife 
as the letters, after all these years, are 
an eighth of an inch deep. Lincoln's 
name is on the first line and the date a 
line below it. 

Robert Warnock, one of the oldest 
residents in Christian county — Osbern- 
ville is in Christian county — believes 
fully in the genuineness of the inscrip. 
tion. He knew Lincoln when he, War. 
nock, was a lad of nine. Lincoln went 
to Macon county, to the Hanks farm, 
only a few miles from where Osbernville 
now is, in 1831, and was twenty-three 
years old when he carved his name 
in the trunk of the old red-elm tree 
now in the Historical Library at 
Springfield. 


Lincoln came to Springfield in 1837, five 
years after his engagement on the Hanks 
farm alluded to above, and entered upon 
the study of law and the marvelous 
career that was to end in martyrdom. 
There are still a number of men living 
in Springfield who knew him even at 
this early period, and who knew him 
intimately in later years. Among this 
number are John W. Bunn, Dr. Wil 
liam Jayne and Senator Shelby M. 
Cullom. It is quite true, of course, that 
Mr. Lincoln was unassuming and of an 
extremely amiable disposition, but it 
is utterly a mistaken notion that he 
lacked dignity or was wanting in ambi- 
tion. 

In a recent interview with Mr. Bunn 
touching this matter, he said: ‘Those 
who profess to have been familiar with 
Mr. Lincoln, and speak of calling him 
‘Abe,’ are presuming on ignorance. The 
people of Springfield knew him only as 
‘Mr. Lincoln.’ He was a young law 
student when he came here in the spring 
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of 37. He had already been a mem- 
ber of the legislature for two terms, and 
as the leader of the ‘Long Nine’ had 
done more than any other man to bring 
about the removal of the state capital 
from Vandalia to Springfield. They 
may have called him ‘Abe’ in Indiana, 
and out here in New Salem, where he 
spent his boyhood and youth, but not 
here in Springfield. Naturally, many 
have wished to make it appear that 
they were intimate with Mr. Lincoln, 
but, unfortunately for their stories, when 
they speak of calling him ‘Abe’ they 
simply disprove their claim.” 

That he was ambitious ‘to become a 
man of distinction in public life there 
can be no manner of doubt. In 1832 
he was splitting rails in the Sangamon 
bottoms and dreaming dreams. Five 
years later, after having been elected 
twice to the legislature, he is every- 
where regarded as a man of far more 
than ordinary promise. Dr. Jayne, who, 
by the way, was made Territorial Gov- 
ernor by Mr. Lincoln during his first 
administration, met him for the first 
time in 1836. ‘“‘At that time,’ said 
Dr. Jayne in a little chat some time 
ago, “he was still living at New Salem, 
where he was surveyor and postmaster; 
even then there was something about 
the ungainly, poorly-clad young man 
that foretold, to an observing mind, a 
bright future for him in public life. 

“He was often in Springfield while 
living in New Salem, and it was when 
on one of these visits that I first saw 
him. My father and I took dinner 
at the same table with him in the com- 
mon dining-room of the Rutledge Tav- 
ern. Later in the day I heard my 
father say to N. W. Edwards, his partner 
in a store at Huron, and long afterwards 
Mr. Lincoln’s brother-in-law, ‘That 
young man Lincoln will some day be 
governor of Illinois.’ I was then a boy 


of ten, but I thought my father must 
be insane to say such a thing. I had 
seen two governors, Ninian Edwards of 
Belleville, and Joseph Duncan of Jack- 
sonville; they were very different look- 
ing men from Mr. Lincoln. They were 
well dressed, drove about in their own 
carriages and were attended by ser- 
vants. Mr. Lincoln made no such show- 
ing as this. My father’s prophecy 
seemed ridiculous; but time proved 
my father’s foresight much better than 
his son’s.”’ 

But Lincoln’s ambition was neither 
selfish nor mean. When he came to 
Springfield to enter upon the study of 
law he made his home with Joshua 
Speed, a merchant, and a warm, per- 
sonal friend. One day in a conversa- 
tion of a somewhat serious nature, he 
said: “Speed, when I am dead I want 
my friends to remember that I always 
pluck a thorn and plant a rose.’’ His 
life certainly attested this, in its fullest 
sense; but he was not a god, and while 
he abhorred notoriety in its grosser 
forms, he did not disdain praise nor 
decline the friendship of the great; and, 
although his tastes were simple, they 
were catholic, but catholic without being 
coarse. 

After his debate with Douglas, and 
after he had been named for the presi- 
dency, he was still reluctant to be made 
conspicuous, so much so, indeed, that 
when Mr. Scripps of the Chicago Trib- 
une came to him asking material for a 
campaign biography, he hesitated to aid 
him, first, because he disliked anything 
that savored of display, and secondly, 
we may fairly take it, because he felt 
that there was very little in his life out 
of which such a biography could be 
constructed. In going over the matter 
with Mr. Scripps, he said: ‘There is no 
romance, nothing heroic in my early 
life; the story can be condensed into 
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one line, and that line you can find in 

Gray’s Elegy: — 

“The short and simple annals of the 
poor.’ ” 

But his later life was not lacking in 
heroism, at least, and as one recalls the 
sombre and tragic circumstances of his 
closing years, the words of the old 
Hebrew prophet seem to apply to them 
with singular fitness: — 

“He is despised and rejected of men; 
a man of sorrow and acquainted with 
grief; and we hid as it were our faces 
from him. ... But he’ was wounded 
for our transgressions, he was bruised 
for our iniquities; and the chastisement 
of our peace was upon him.” 


A CASE IN VERSE 


CORRESPONDENT sends us a 
clipping from a Binghamton, 
N. Y., paper which struck him as more 
clever than most attempts at forensic 
verse. The case in question was re- 
called by a recent Supreme Court action, 
based upon a record in the same old 
docket which contained the versified 
pleadings in a suit which has won some 
celebrity. The old case was an action 
of conversion brought in 1896, both the 
parties residing in Deposit, N. Y. “It 
is the recollection of local attorneys,” to 
quote the Binghamton paper, ‘‘that the 
attorneys in the case agreed to make 
out all papers in the case in rhyme, and 
that the matter was adjourned along 
and was finally discontinued because 
the plaintiff's attorney could not get 
his poetry-producing machinery wo-k- 
ing.” 
The defendant’s answer was as fol- 


lows: — 
JUSTICE’S COURT 
CHARLES JACKSON, Plaintiff, 
v. FRANK FENTON, Defendant 
Before C. E. Scott, J. P. 












To save his rights, in court intact, defendant 
here presents his facts: — 
First 

Defendant says ’twixt man and man 
He does not owe this African; 
And never did, a single cent, 
Since he first struck this continent. 

Second 
He further says that in this bout, 
He’ll show the court beyond a doubt, 
That what they do in court aver, 
Did not and never will occur. 

Third 
And for a third and full defense, 
The statement lacks good common sense; 
It fails to show a state of fact 
On which a court like this can act. 

Fourth 
Defendant asks this court to say, 
Sir Frankie, you may go your way, 
And as the plaintiff’s case is lost, 
Why, Charley, you must pay the cost. 




















Dated Jan. 7, 1896. 
FRANK FENTON, Defendant. 
E. D. Cumming, Defendant’s Attorney. 







ACTION FOR CONVERSION 
Brief 
The Court decreed to my great grief, 
That we in verse must make our brief; 
So now we’ll try and court the muse 
For language to express our views. 








The plaintiff here with solemn air 
Upon the stand doth sit and swear, 
That on one day in 95 

He was possessed of dollars five. 








This fact defendant don’t deny, 
Nor does he see the reason why, 
If plaintiff was so wondrous blest, 
He couldn’t let defendant rest. 







He says again, and this is true, 
He owed defendant and ’twas due; 
And that to him he handed o’er 

A dollar bill in Maley’s store. 






He next affirms he went outdoors, 
To pay a knight from Afric’s shores; 
Sad day for Fenton then, alack, 
When Charley paid poor Silas Jack. 







*Twas then that Charley saw and spake, 
Like this, I’ve made a great mistake; 
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To Fenton then his tale he spun, 
And said, I paid you five for one. 


Defendant then, with honest zeal 
Says, Jackson, do you think I’d steal; 
And also said, with right good will, 
I'll show you that same dollar bill 


What you paid me, then forth he drew, 
A dollar bill not very new; 

Commercial life and tariff fare 

Had won that bill that once was fair. 


The plaintiff then was sore amazed, 

A moment on that bill he gazed, 

Then cried there is no blood on there; 
Poor soul, he saw blood everywhere. 


The bill you had from me just now, 
Was stained with blood from Jersey cow; 
While this one has no bloody mark; 
The plaintiff could not see — ’twas dark. 


He testified ’twas getting late, 

The time of day was nearly eight; 
He had that “five” fixed in his mind, 
To all things else he was as blind. 


He’s not to blame, by passion crazed, 
To reason and to logic dazed; 

He fiercely rushes from the room, 
And seeks a Court to seal his doom. 


He begs the Court to quickly send 

A summons to his trusty friend, 

Who on that fateful yesterday, 

Had fought with him the bloody fray. 


Then in conversion laid his plaint; 

To thus the court with facts acquaint; 
How true it is in human strife, 
Especially so in legal life, 


That pictures painted with words fair, 
Oft 'vaporate into the air, 

For want of proof the simplest cause, 
Are placed beyond the pale of laws. 


Conversion must be proved, not guessed, 
So crime is proved or else confessed, 

We must not slur another’s name 

Unless our proof supports the claim. 


It would have been inhuman skill 

To show that Fenton had such bill, 
Or in their being thus estranged, 

To show just where he got it changed. 


Counsel here may rave and rant, 

The fact they do not, shows they can’t. 
The fact it may have happ’ed, I trow, 
Did not and cannot make it so. 


Like this the ancient poet sang, 

On circumstance shall no man hang; 
This rule of such a homely source, 
Is still the law in all its force. 


And when man’s liberty is assailed, 
Or to the cross he might be nailed, 
’Tis then the rule must stricter be, 
To guard the rights of all the free. 


No facts by prose herein are stirred, 
No naked truth the court has heard 
From which he can with all his tact, 
Deduct a single wrongful act 


That lays the crime at Fenton’s door, 
Converting thus the plaintiff’s store; 
Nor can he from the proof infer 

That such an act did then occur. 


There is no proof, howe’er you strain, 
By which the plaintiff can maintain 
The case which he in court has brought, 
Because that he has proven naught. 


That shows defendant did convert, 
Five dollars as they do assert; 

But looking at its true intent, 

It shows defendant innocent. 


And so we say from all we’ve heard, 
This Court cannot, from act or word, 
Find any proof by which to cheer 
The plaintiff by a judgment here. 


From proofs we scanned and nothing missed, 
The plaintiff's case must be dismissed, 

And though he’s nipped with legal frosts, 
He'll get thawed out while paying costs. 


My muse is dead, he lingered long, 
Considering my doleful song; 

His cause was just, his mission true, 
And dying, left it all with you. 


Dated Jan. 29, 1896. 
Respectfully submitted, 
FRANK FENTON, Defendant, 
E. D. Cumming, Defendant’s Attorney. 








International Law 


American Society of International Law. 
— The fifth annual meeting of the Soci- 
ety was held at Washington, D. C., 
April 27-29. At the opening session 
Senator Root, president of the Society, 


delivered an address, after which there 


was a general discussion of ‘‘the status 
of resident aliens in international law,” 
in which Charles Cheney Hyde of 
Chicago, Prof. James F. Colby of Dart- 
mouth College, S. Mallet-Prevost and 
James Barclay of New York took part. 
At the two following days’ sessions ‘‘The 
Admission and Restrictions upon the 
Admission of Aliens’ and kindred topics 
were discussed by Solicitor Earl of the 
Department of Commerce and Labor, 
Theodore Marburg of Baltimore, Prof. 
Charles Noble Gregory of Iowa State 
University, Prof. J. W. Garner of the 
University of Illinois, Frederic R. Cou- 
dert, and others. The annual banquet 
was made notable by an address of 
President Taft, the honorary president, 
dealing with the sanction of inter- 
national law, other speakers being Japan- 
ese Ambassador Uchida, Sir Charles 
Fitzpatrick, Chief Justice of Canada; 
Martin A. Knapp of the Court of Com- 
merce; Representative Foster of Ver- 
mont and Senator Henri La Fontaine of 
Belgium. 





Third National Peace Congress. — The 
Third National Peace Congress met in 
Baltimore May 3-5, the first having 
been held in New York in 1907, and the 
second in Chicago in 1909. President 
Taft opened the Congress with an 
address, and other speakers on the 
first day included Harry Holt, presi- 
dent of the Congress, Cardinal Gibbons 
and Andrew Carnegie. On the second 
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day, addresses were made by Hunting. 
ton Wilson, Congressman Richard Bar. 
tholdt, James L. Slayden, Prof. E. H, 
Griffen, Dr. F. W. Boatweight and 
James Speyer. 

One of the chief speeches made at the 
Congress was that of Hon. John W, 
Foster, former Secretary of State, on 
the afternoon of the closing day, scor- 
ing our neutrality laws for the faults 
revealed in connection with the Mexican 
difficulty. Other addresses were made 
by Dr. T. Iyenaga, Dr. Lyman Abbott, 
Price Collier, President E. D. Warfield 
of Lafayette College, Speaker Champ 
Clark, Henry Clews, Edwin Ginn and 
United States Senator Theodore E, 
Burton of Ohio, who was elected presi- 
dent, the other officers chosen being: 
Dr. Benjamin F. Trueblood of Boston, 
secretary, and George W. White of 
Washington, D. C., treasurer. 

The proposed unlimited treaty of arbi- 
tration between Great Britain and the 
United States drew forth appreciative 
remarks from many of the speakers. 
The proposed League of Peace, as dis- 
cussed by Mr. Holt, excited interest, as 
did also the suggestion of James Speyer 
the New York banker, that war might be 
prevented by “financial neutrality.”’ In 
case two nations went to war without 
first submitting their differences to arbi- 
tration, why, he asked, should not the 
other neutral powers bind themselves 
not to assist either of the belligerents 
financially? 


The Madrid Conference. — The Insti- 
tute of International Law, meeting at 
Madrid early in May, considered the 
question of the employment of mines by 
neutral powers for the protection of 
their neutrality. The law relating to 
international aérial navigation received 
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much discussion, especially on the point 
whether an air ship should have the 
nationality of its owner, as proposed by 
the committee, or that of its place of 
registration. The latter alternative was 
eventually adopted with a qualification. 
Another point was whether aérial war 
should be forbidden. The British mem- 
bers were practically unanimous in con- 
demning the use of air-vessels as engines 
of war. Professor Holland, regretting 
the very existence of aéroplanes, thought 
their free circulation even in time of 
peace a public danger. 

The term a¢ronef has been adopted 
by the Institute as the best generic term 
for vessels used in a€rial navigation. 
The propositions adopted in their some- 
what inchoate form are: — 


I. IN TIME OF PEACE 


1. A distinction is made between public air 
vessels and private air vessels. 

2. Every air vessel shall have a nationality, 
and one nationality only, which shall be that 
of the country in which it is registered. 

Air vessels shall carry some special sign by 
which they can be distinguished. 

The state in which registration is applied for 
shall determine to whom and under what con- 
ditions it may be granted, suspended, or with- 
drawn. Nevertheless, the state which registers 
an air vessel belonging to a foreign owner shall 
have no right to assert protection over such air 
vessel on the territory of the state to which its 
owner belongs against the operation of laws 
under which the said state may have forbidden 
its subjects to register air vessels abroad. 

3. International aérial navigation is free, sub- 
ject to the right of subjacent states, to take 
certain fixed precautions with a view to assur- 
ing their own safety and that of the persons 
and property of inhabitants on their territory. 


II. IN TIME OF WAR 


1. War in the air is permitted, provided it 
do not expose the persons or property of non- 
combatant populations to greater danger than 
those to which they are exposed in war on land 
or war on the sea. 


An invitation to meet next year at 
Christiania was accepted. 
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Personal 


W. H. Cobb of San Francisco suc- 
ceeds Oscar Lawlor, resigned, as assist- 
ant Attorney-General for the Interior 
Department. 


Judge William P. Whitehouse, who 
has been re-appointed to the Supreme 
Court of Maine, has been a member of 
that bench since 1890. 


Hon. George B. McClellan has ac- 
cepted a lectureship in politics and 
government at Princeton University, 
a chair having been endowed ‘through 
the efforts of some of his friends. 


Hon. U. G. Denman, former Attor- 
ney-General of Ohio, has accepted an 
appointment as United States Attorney 
for the northern district of Ohio, suc- 
ceeding the late R. W. Tayler of Cleve- 
land. 


The deadlock in the Iowa Legislature 
ended April 12, when Judge William S. 
Kenyon of Fort Dodge was elected 
United States Senator to succeed the 
late Senator Jonathan P. Dolliver. Judge 
Kenyon was born in Elyria, O., in 1869. 
He was Judge of the Eleventh Iowa 
judicial district, and in 1903 was ap- 
pointed attorney for the Illinois Central 
Railway. In 1907 he was made general 
counsel of that company, with offices 
at Chicago. He was appointed assistant 
to the Attorney-General of the United 
States March 14, 1910. His home is at 
Fort Dodge, Ia. 


Judge Claudius B. Grant, formerly 
of the Michigan Supreme Court bench, 
laid down some practical rules for brief- 
making in an address April 15 before the 
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Detroit Lawyers’ Club. “It isn’t the 
long briefs that are always the winners 
before the Supreme bench,” he sug- 
gested. ‘‘My experience has shown that 
a concrete, short statement is the most 
helpful one for the court. Sometimes 
the lawyer thinks he should cite a host 
of authorities to sustain his case. It 
isn’t necessary to cite a dozen cases to 
prove one point. The better way to do, 
is tocite the one that establishes a prec- 
edent and then simply to refer to the 
fact that there are other authorities.” 


Governor Woodrow Wilson, speaking 
before the Knife and Fork Club of Kan- 
sas City May 5, expressed himself as 
follows regarding the recall of judges; 
“The recall is a means of administra- 
tive control. If properly regulated and 
devised it is a means of restoring to 
administrative officials what the initia- 
tive and referendum restore to legislators 
— namely, a sense of direct responsibility 
to the people who choose them. 

“The recall of judges is another 
matter. Judges are not lawmakers. 
They are not administrators. Their 
duty is not to determine what the law 
shall be, but to determine what the law 


is. Their independence, their sense of 


dignity and of freedom, is of the first 
consequence to the stability of the state.” 


President A. Lawrence Lowell of Har- 
vard University, speaking at the 
Founders’ Day exercises at Carnegie 
Institute in Pittsburg April 27, con- 
sidered problems of public administra- 
tion, saying in part: — 

“The habit of frequent changes in public 
office means administration by persons unskilled 
in their duties, government by amateurs. We 
need in the public service both the expert and 
the lay elements, and the latter may very well 
take the form of non-professional heads to 
departments, provided they have under them 
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thoroughly competent permanent experts. In 
many branches of the public service, central 
and municipal, we have no expert officials 
performing duties that involve the exercise of 
discretion; and even in the branches of our admin. 
istration, like the law, medical or engineering 
departments, where experts are regularly em. 
ployed, we rarely allow men to remain in office 
long enough to acquire the familiarity with their 
peculiar problems that confers efficiency and 
authority. 

“Our people complain loudly, pass and amend 
Sherman acts that prove ineffectual and adopt 
with ardor ingenious primary laws and muni- 
cipal charters, only to find the old evils recur 
in new forms, for they still believe that liberty 
can be bought by formulas and popular enthusi- 
asm, when its only price is constant vigilance, 
We must learn not only to use permanent offi- 
cials, but also to control them.” 


New Legislation 


Governor Wilson has affixed his signa- 
ture to the so-called sterilization bill 
passed by the New Jersey legislature, 
and with its adoption New Jersey joins 
with Indiana, Connecticut and Califor- 
nia in legislation providing for the sterili- 
zation of criminals and the hopelessly 
defective. (See p. 316 supra.) 


An act has been passed in Massachu- 
setts allowing amendments of pleadings 
“changing an action at law into a suit 
in equity, or a suit in equity into an 
action at law, if it is necessary to enable 
the plaintiff to sustain the action or 
suit for the cause for which it was 
intended to be brought.” 


The so-called anti-injunction bill be- 
came law in Massachusetts, April 26, 
after being denounced by leaders of the 
state bar. The bill provides that in 
cases of contempt of court arising from 
the issuance of injunctions where the 
alleged act of contempt is also a crime 
the facts of the alleged violation of the 
injunction shall be determined by a jury. 
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A bill has also been enacted in Massa- 
chusetts permitting the Prison Com- 
missioners to release prisoners from the 
state prison on parole, whose minimum 
term is more than two and one half 
years when they have served at least 
two-thirds of such minimum term, pro- 
vided, however, that no prisoner shall 
be so released until he has served at 
least two and one half years. 





The following joint resolution was 
adopted by Congress on April 13: — 


Resolved, etc., That the chairman of the Com- 
mittee on the Library of the Senate, the chair- 
man of the Committee of the Library of the 
House of Representatives, the Secretary of the 
Treasury, and the president and secretary of 
the Alexander Hamilton National Memorial 
Association, are hereby created a commission 
with power to select a site upon the property 
belonging to the United States in the city of 
Washington, other than the Capitol and Library 
grounds, for the erection of a statue to Alexander 
Hamilton, and to have charge of the erection of 
said statue, for which purpose $100,000, or so 
much thereof as may be necessary in addition 
to the funds contributed by the Alexander 
Hamilton National Memorial Association, is 
hereby appropriated out of any money in the 
Treasury not otherwise appropriated. 





Miscellaneous 


The annual meeting of the Utah Bar 
Associations was held at Salt Lake City 
April 8. M. E. Wilson spoke on ‘Our 
Ninth Legislature,’ and Judge White- 
cotton on “The Evaporation of a Con- 
stitution.”” The address of the retiring 
president, Charles E. Baldwin, dealt 
with the duty of the lawyer to his pro- 
fession. The following officers were 
elected: E. B. Critchlow, president; 
Judge F. C. Loofbourow of Salt Lake, 
Judge N. J. Harris of Ogden and each 
of the other judges of the other districts, 
vice-presidents; Stephen L. Richards, 
secretary; L. B. Swaner, treasurer. 
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Varying views were expressed at 
the annual meeting of the American 
Academy of Political and Social Science 
in Philadelphia early in April, on the 
many phases of employers’ liability, 
workmen’s compensation and voluntary 
insurance. For two days the risks of 
modern industry were discussed by such 
competent observers as Secretary of 
Commerce Nagel, John Graham Brooks, 
Walter George Smith, P. Tecumseh 
Sherman, Miss Crystal Eastman, James 
A. Lowell, James B. Reynolds, John 
Mitchell, John Hays Hammond, R. C. 
Bolling, Senator J. Mayhew Wainwright, 
Charles P. Neill, Dean William Draper 
Lewis, Lee K. Frankel, Falcott Wil- 
liams, Joseph P. Cotton and others. 





Obituary 


Judge Ogden. — Judge Charles W. Og- 
den, one of the leading lawyers of 
Texas, died April 19 at his home in 
Galveston. He was general attorney 
for the Texas Midland Railroad, the 
San Antonio Traction Company and 
other large corporations, 





% 
Col. B. F. Abbott. — The lawyer who 
drafted Atlanta’s charter in 1874, Col. 
Benjamin F. Abbott, died in that city 
April 5, at the age of seventy-two. Until 
his retirement a few years ago he had 
been a leading citizen of Atlanta and 
one of the most prominent lawyers in 
the state. 





General Andrew J. Baker. — General 
Andrew Jackson Baker, pioneer Iowa 
lawyer, died at Centerville, Ia., April 23. 
He had been Attorney-General both of 
Iowa and of Missouri. A native of Vir- 
ginia, he spent the greater part of his 
life in Iowa. He was the author of 


“‘Baker’s Annotated Constitution of the 
United States,” issued in 1891. 
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Judge John H. Rogers.—Federal Judge 
John H. Rogers of the western district 
of Arkansas died in a hotel at Little 
Rock April 17. He went to Arkansas 
in 1869 from North Carolina, locating at 
Fort Smith. In 1877 he was elected 
to the state circuit bench and served 
until 1882 and the next year went to 
Congress. In 1896 he was appointed 
United States Judge by President Cleve- 
land. 


Ingold K. Boyesen. — Ingold K. Boye- 
sen, at one time one of the foremost 
lawyers in the Middle West, died April 
20, in Colorado Springs, where he had 
lived for the last five years. Before 
going there for his health he was a 
member of the law firm of Herrick, 
Boyesen, Morson & Allen of Chicago, 
one of the most prominent corporation 
firms of that city. He was a brother of 
the late Hjalmar H. Boyesen, the Nor- 
wegian author. 


Stephen A. Osborn. — Stephen A. Os- 
born, a prominent attorney of Denver, 
died May 2. He was born in Wisconsin 
July 25, 1851, was educated at Tabor 
College, Iowa, and began the practice 
of law at Brownville, Neb. In Denver 
he was associated with the legal depart- 
ment of the Burlington road for many 
years. In Colorado he specialized in 
irrigation law and was an acknowledged 
authority. He was connected with many 
irrigation enterprises. 


Judge Hiram Knowles. — Hiram 
Knowles of Missoula, Mont., died April 
6. He began his career in Nevada in 
1862, becoming prosecuting attorney of 
Humboldt County. In 1865 he moved 
to Idaho, and on to Montana in 1866. 
From 1868 to 1879 he served as Associate 


The Green Bag 


Justice of the Supreme Court of Mon. 
tana. He was a member of the Montana 
Constitutional Convention in 1889, 
From 1890 to 1904 he was United States 
district judge for Montana. 


Sir Henri Taschereau. — By the death 
of Sir Henri Taschereau, Canada has 
lost one of its most distinguished lawyers, 
Sir Henri, who was born in 1836, was 
educated at the Quebec Seminary, and 
called to the bar in 1857. In 1878 he 
was promoted to the Supreme Court of 
the Dominion, of which he afterwards 
became Chief Justice. On account of 
advancing age he resigned the Chief 
Justiceship three years ago, when he 
was succeeded by the Right Hon. Sir 
Charles Fitzpatrick. He was the author 
of works on the criminal law of the 
Dominion and on the civil law of Lower 
Canada. 


Edward A. Moseley. — Edward A. 
Moseley, secretary of the Interstate 
Commerce Commission, died at Wash- 
ington April 18 after a long illness. Mr. 
Moseley was recognized as an authority 
upon measures designed to insure the 
safety of railway employees and travel- 
ers, and was instrumental in securing the 
enactment of laws requiring the use by 
railways of safety devices. Born at 
Newburyport, Mass., on March 23, 
1846, he was admitted to the bar of the 
Supreme Court of the United States, 
became a member of the Massachusetts 
Legislature, and had been secretary of 
the Interstate Commerce Commission 
since 1887. He was a thirty-second 
degree Mason, a standing committeeman 
of the Massachusetts Society of the 
Cincinnati, ex-president-general of the 
American-Irish Historical Society, and 
a member of the Society of Colonial 
Wars and many other clubs and societies. 
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